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PRE FACE. 



TT matters little to the Public , 
tjobo are now in pojfejjion of 
thefe papers^ in what manner 
the Editor came by them : or 
why, after they have been kept 
in ohfcurityfo long f nee the date 
of their compoftion^ they come 
at length to fee the light. It is 
incumbent, however, on the Edi- 
tor, to fay fomething of the nature 
of the undertaking which he has 
ventured to prefent to the Rea^ 
4er» 

a 2 Lord 
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Lord Bacon has introduced 
one of his pieces into the world 
with a7t ohf^vationy ^^ that^^ivery 
man is a debtor to his Profejfton.^* 
How much more is every man a 
debtor to - his Country^ which in- 
cludes every blejftng he enjoys j and 
for the fake only of which any par- 
ticular Profeffton is ejlablipedf 
The maxim then isjujly as to the 
univerfality of the debt : the diffi^ 
culty is as to the means of dif charge 
ing ft. T'hofe who are eminently 
aEiive in thefervice either of their 
Country or their Profeffton^ doubt- 

» 

Ufs go farthef in the application 
of the principle : But they are 
not altogether (it foould feem) 

without 
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'^without theif Jhare of the Contri-^ 
huticHy nsdho endeavour to inculcate 
a reverence to it in others j a^td to 
defcribe the Jlru£iure a?ui excels 
ience of the machine^ of which 
it is the lot of far fuperior ahi^ 
lities to regulate the motio7ts. 7*h& 
difference Being much the fam& 
here^ as Sallu^ has made het'i^ee/p 
thehijlorian ajid the p erf on whofe 
aSiions he celebrates : *^ Pulch- 
<' rum eft benefacere Reipub- 
>^ litse ; etiam bene dicere baud 
" abfurdum eft." 

It is indeed the happinefs of 
very few writers (like Lord Ba- 
con J " tofirengthen the roots and 
* * foundation ofthefcience itfelfy ' 

a 3 and 
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andinfucb a manmr to difibarg9 
the debty ar t» exchange the con- 
dith»i and hcome creditors to aU 
fofierity. But the world is ge- 
nerally inclined to mahe allowance 
for the dijkultj : and even, like 
u merciful creditor^ to accept in 
many cafes a compofition inflead 
of payment. It is in that vievf 
only the prefent performance can 
pretend to recommend itfelf 

The Author him/elf had many 
feruples about appearing in puh^ 
lie : He ufed io thinky that hh 
fuhjeSi was of that difficulty and 
importance^ that it was more pro^ 
per for a Special Jury, hy which 
he would wife his work to be tried y 

than 
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than by the wbrld at latgiy who 
are the Common jury that fet 
upon the reputation of an author 
in cafes bf publication* On thu 
one hahd, for the Profejors of 
the Law to treat it merely as a 
Litem Booki was more than hi 
prefumed td think it deferved\ 
and what in reality wai never* 
thought of at the time ofcothpofing 
it i Bejides, be doubted thofe who 
looked merely for Science would 
be difgufied with Imagihation. Oh 
the other hand^ he feared^ thofe 
who in all their Jludies facrijici 
either to the Mufes oir the Graces^ 
would little relijh a dry fubjeci^ 
though atteinpted to be put into a 
palatable form* 

a 4. Tbi 
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The Author s fcruples were to 
htmfelf^ This idea^ however^ of 
confidering the Public as a Jury, 
is not a very extravagant one in 
thefubjeSi* before us ; and in that 
charaEier the Editor ^ as a third 
perfon^ for a moment places him- 
felf on the Bench ^ and addrejfes 
the Public at large with refpeEl to 
the fate of the prefent work : and . 
does from this injlant lay ajide any 
private regard for the Author^ 
in ajfuming the impartiality of a 
Judge. 

Gentlemen of the Jury, 
This caufe now before you for 
your determination is in the na- 
ture of a feigned Iflue : / mufl 

obferve. 
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tbftrve to youy it is not a que A 
tion of damages ; for the author 
never fat about this work with a 
view to profit ; nor is he in the 
leafi folicitous about -the fale of 
ity in: that light. It isy Gentle- 
meny a queftion of right merely \ 
in which the Author is to be c^nfi- 
dered as the Plaintiffs and thofe 
Readers who . happen to difpute 
the prefent claim . of the Author 
are the Defendants. And the 
only queftion between the parties 
for you^ to try^ is whether thd 
Plaintiff has a right to that re- 
put ation^ which is the 7ieceffary 
confequence of fome publications ; 
which liberal minds prize above 

every 
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every other advantage*, and 

which the prefefit Plaintiff, in 

confequence of your 'Oirdiii in his 

favour y would be fure to ob* 

tain* 

Gentlemen^ as the whoU evi* 
dence neceffary to decide the mat' 
ter in quejlion is before you, it is 
unneceffary for me to recapitulate 
it J much lefs will t fingh out 
any parts of it, becaufeyour de^ 
termination, I am perfuaded, will 
he (as it ought to be) grounded 
not m this or that port, but oH 
the whole taken together, I would 
rather wijb. Gentlemen, to direSf 
your attention tofome points that 
arifefrom conjidering in the mofi 

c general 
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general vteiVf the importanct ef 
the fubjeB and the f Manner ^ 
4:onduBing it, 

Jf you fhould he of opinion that 

the fuhjeS inter efis the PuhUc ; 

that the form in which it sf 

treated, is not only unnmmon, 

hut taken together with thefuh^ 

je£i is calculated for a few hours 

to f apply the place of fuch h9oh 

ofamufement as baoe mthiughuf 

thiform to recommend them ; if 

you think the notions the authwr 

has advanced are^ upon thfmhokp 

fupported^ by the many great 

names that y^ ohfervt * he hop 

Oflltd as bis WitneOfis on fhtpre- 

fefst 



12 PREFACE; 

Jenf occajion ; if you find that he-^ 
has dijfented with cofidour where 
he differs in opinion ; if where 
he cenfures things^ he has induf-- 
trioujly f pared perfons^ or where 
he thought himfelf obliged to cen-- 

fure paffages he has fairly cited 
them ; ify upon the whole ^ you 

pould be inclined to think rather. 

favourably of his hedd^ and , at 
the fame timeyoufind no grounds^ 

for any imputation on his hearty 

you will give your verdiEi in his 

favour ; but if upon the whole y 

you think otherwifcy you will find 

for the Defendants. 

One word I mufi add^ Gentle-^ 

men^ as to the confequence of your 
" ^ , verdiBj 
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^erdi€iy whichever way it may 
happen to he given : and that 
hath as it will affeSi the prefent 
Plaintiff and the world at large. I 
am fur e Gentlemen of your expert-: 
encej know the cafe of authors in 
general is xihvays infome meafur^ 
involved in the quejlion about any 
author in particular. That conr 
fideration on the o?te hand ought 
not to induce you in any cafe tn 
judge contrary to evidence ; it is 
your bufinefs^ in evefy cafe^ to 
determine fairly on what is hefori 
you^ *^ blame where you mujl^ be 
candid where you can'. In this 
xonduSl^ Gentlemen^ on the other 
band is interejled jtot only your 

own 
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msn reputation as a Jury^ hut 
the very being of authors and the 
saufe of literature. 

The confeqttence of your deter-- 
mnetim to the frefent Plaintiff 
is if left iff^orfancey hut what 
I mt^ n»t fafs over, this is 
§u€ if tbefe cafes y where a verdiSl 
is condufive. : The Plaintiff can 
hmte no new Trial. If y^v de- 
termine againfi him (which it is 
very proper you pould^ if you 
think his Book dull and uninterefi- 
ing) your verdiSt will have the 
effeSf of a perpetual Injunftiott : 
For without affe&ing the great 
quefiion of the Liberty of the 
prefsy Ifcruple not to affert, that 

if 
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^the Public dp not receive a Book 

fit firfiy the Author will fcarce 

reprint it himfelf\ and the Book" 

feller has too great a regard for 

your judgment to do it for him* 

But if you fhould incline in his 

favour y he will then be entitled to 

thofef^eral advantages that am 

confequential infuch a cafe* 

1? or your eafe I muft inform 
yoUi Gentlemeny this is not a eafe 
in which the Law requires you 
to be kept without meat and 
drink till you are agreed in your 
verdi<9: ; nor, indeed^ are you ex-> 
feSied (as in common cafes) to be 
unanimous : your verdiB^ how-!' 
ever, will certainly have greater 

weighty 
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weighty the greater the majority 
happens to he that concur in the 
fame opinion. 

Upon the whole^ Gentlemen of 
the furyy you will remember^ 
though not upon your oaths, you 
are upon your honour •• and I 
doubt not you will in this cafe^, 
as you would in any cafe of pro-^ 
ferty^ give your verdiEi impar-- 
tially according to the evidence 
before you. 
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INTRODUCTION. 

AS I would wifh to remove 
every objedion to the fol- 
lowing Dialogues that may well 
be forelcen ; there is one that I 
niuft guard againft at the otttfet, 
as it may poffibly meet the reader 
at the very title-page, arifing from 
a feeming impropriety of the pre- 
sent application of the form itfelf. 
It will be neceflary, therefore, to 

A 2 con- 



W An EJfay on Dialogue^ 

confider this point with fomc zX-^ 
tention. 

The form of writing, called Dia-^ 
logue, profefledly imitates conver- 
fation, and has many advantages 
dn particular fubjeds, that other 
forms have not. It enlivens the 
dryeft fubjedls ; and gives an air 
pf freedom to all : under the ap- 
pearance of cornmon difcourfe, it 
may inculcate the moft ufeful 
truths ; and by the different cha- 
ra£lers of the piece, is admirably 
calculated to remove thofe preju- 
dices and objections which few 
fubjeds are free from, efpecially 
to thofe who are little acquainted 
with them. 

On 
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On this account it is, that fomd 
Writers in all ages have chofen this 
form : of which it is fufficient at 
prefent, to mention the beautiful 
remains of the Socratic fchool, iii 
the writings of Plato and Xeno- 
phon ; and the charming copies 
Tully has left us of them, at leaft 
equalj if not fuperior to the ori- 
ginalsi 

Intending to confider princi- 
pally the moft perfc<3: form of Dia-» 
logue, I need take no ndtice of 
thofe allegorical Iketches, left us 
by fome of the A ntients } wherein 
virtue and vice are defcribed, un-» 
der feigned charadlers, and a morel 
imaginary exigence. Such' as the 

A 3 Choice 
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Choice of Hercules in XenopHotTy 
aoid the Table of Cebes, and fome 
of the Dklbgues of Lucian» To 
which I may add (as much of the 
hmt kind) the Mafque To finely 
fancied by Lord Bacon •. 

Thele are confefTedly f^cEltcms 
of 4 m^uch bolder caft, and want 
nothing ^ poetry but metre. 

The perfeft Dialogue, tho' it 
com^ much nearer to real con> 
T«0fat|on, has, however, a race of 
fancy ,^ that puts it much above 
the level of common piofie ; if it 
xnity no( be looked on as a kind 
of poetry. In which notion, I 
ij^gy (belter myfelf under the au^ 

* Se« his Letters publUhed i j6^, 

thority 
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thority of as exaft'' a judge of 
compofitioii as the World ever 
knew : for Ariftotle allows that 
metre will not of itfelf conftitute 
poetry, tho' it' may be ef&ntial to 
it. Indeed if i't did, a feal hiftory 
by a new secrangement of words 
siiight be tufned mto a p'oetn ; or 
Homer and Virgil by mere tranf- 
po£tion might be degraded to 
plain proie. Neither of which, 
thofe who have any idea of poe- 
try, will bear to hear. 

The invention " and fancy are 
alone of the proper eflence of 

poetry : 

** Ariftoc Poet. c. i.p.2.Bdit. Oxoa. 17601 

" Hence the very name of poet, who in 
tke UogKage of one of the firft of them " can 

A 4 givt 
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poetry : and any compofition, 
whatever be its fubjedt, or however 
it may be founded on real events, 
or contain moral truths, if it be 
9S it were coloured over by fidion, 
approaches more or lefs to the 

give to airy nothing a local habitation and 
a name.** And hence Lord Bacon, in the 
pailage often cited, deduces the pleafure 
we feel in reading the fublimer poetry, vol. i . 
p. 42. Ariftotle, who derives this pleafure 
altogether from our natural love of imitation^ 
is not however kiconfiftent with the other ac- 
count. And tho* the caufe affigncd by him, 
is common to the other imitative arts, yet 
when their conneftion with poetry is con- 
fidered, he will not be. thought to have 
gone too far : for even Lord Bacon's rea- 
foning concerning poetry, is in a great de- 
gree applicable to the other principal mi- 
metic artSr 

nature 
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nature of poetry. It is in this 
view, that real hiftory may be 
made the bafis of a good poem, 
provided the events . are not mi- 
nutely copied, and fuch events as 
are related, are interfperfed with 
epifodes, and connected by poeti- 
cal machinery. Of which kind 
are Lu can's Pharfalia; and Shake- 
fpcar's Hiftorical Plays. 

The form of dialogue, in the 
very nature of it, borrows the aid 
of fidlion ; the fcene which it re- 
prefents, and the charadlers of 
which it confifts, are pure efforts 
of the imagination. But as its 
view is to inftrudt as well as to 
amufe, the reins muft not alto- 
gether be guided by fancy ; but 
. I fome 
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ibme fettled path is at Icaft to be 
purfued. It muft Be in fome mea-^ 
jfiire of a didaSiie as weH as of a 
dramatic nature ; one of thefc mnft 
be all along nradc confiftent with 
the other. It inuft be in dialogue, 
as ra a profcffed didatftic poem. 
To mffrudr, a-s well as to pleafe, 
is indeed fuppofed to be the end 
and aim of a;ll poetry j but this 
end ought to be kept dofer in 
view m dtdatSic poctiy than in 
any other. A poem written on 
this model, that fails of inftruc- 
tion, by not conveying trfeful' 
precepts, ceafes to be a didadic 
poem : and if thefe precepts 
ate not conveyed in a pleafing 
manner, they had much bet* 

ter 
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ter have been delivered in plain 
profe. A poet who has imagina^ 
tion enough for this manner of 
writing will find variety of ways 
to prevent the inftrudion, which 
he would wi^h to interweave, fronr 
being tedious. He will fome- 
times, for inll:ance, tinrow events^ 
or the ordinary occurrences of 
human life, into allegory ; at 
other times he will chiefty mark 
what he defcribes, by an intima- 
tion of its probable confequences ; 
or inftead of formal comparifons 
will radier hint the resemblance 
in \\& moral application. 

Fidion then in a didadiic, as in 

other poemS) will all along join 

3 with 
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with truth ; but with this differ- 
ence, that as in other poems, it 
is chiefly required that fidion has 
the air of truth j here truth itfelf 
^ears the mafk, and 

*f Men muft be taught as if you taught them not;'' 

It isjuft fo in dialogue i the 
dida(£tic nature of it confifls in 
teaching fomething by feigned 
charaders, and in an imaginary 
converfation I but the dramatic 
caft of the work muil foften the 
rigour of profefled inftrudtion. 

Real converfation is of all 
things whatever the moft incapa^ 
ble of fet rules. The it^ obferva- 
tions that have been left us on 
that fubjed by Tully, Bacon, 

Temple, 
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Temple, and Swift, are rather 
hints to avoid faults in it, than 
means of improving it. In the 
various intercourfe of mankind, 
fo widely different in their tem- 
per, education and ways of life, 
what rules or reftri<5Hons can be 
neceflary, but thofe which, de- 
cency and common fenfe will fuf* 
ficienriy didate ? 

Written converfation, however, 
has not the privilege of being fo 
free and unconnected as that in 
life. Dialogue, indeed, is the moft 
free of all kinds of writing, and 
in that too it refembles converfa- 
tion ; but it ought not to refem- 
t)le it, in flying from one fubje6fe 

to 
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to anotho*, without any kind of 
thought, view or connection. 
When the fubjcdi: is once chofen, 
it muft be purfued, in fome fettled 
plan J or the charaaers in it may 
as well have recourfe to obferva- 
tions on news or weather, which 
arc the ufual topics of barren or 
exhaufted converjation. 

I 

But the eflential requifites of a 
perfcft dialogue will be better un- 
derftood, if the double nature of 
it is a little clofcr confidered. 
When I fpcak of its dramatic 
nature, it muft be owned, the 
term is rather improperly ufed iii 
its general fenfe ; becaufe the ac- 
companyments of the drama are 

concerned 
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concerned here rather than the 
adion which more immediately 
belongs to it, and from whence 
it is denoted : but in confidering 
Dialogue as a dramatic compofi^ 
tion, I mean, it will require a 
fcene and charaders. The fub- 
jc&y whatever it is, is not to be 
entered on nobody knows when, 
where or why : tho* the fubje(3: 
itfelf will go a great way in point- 
ing out a proper fcene, the differ- 
ent charadters, and farm of intro- 
dudlion. In laying the fcene, 
fome few Moderns pejhaps have 
out-done their mafters the Anti- 
ents, who dwell very little on the 
fcenery and introdudlion to their 

dialogues, 
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dialogues. Of Tully's, for in^ 
ftance, the introdudion to the 
fifth book de Finibus, and that to 
the fecond de Legibus, are moft 
remarkable. But landfchape paint- 
ing itfelf can fcarce be more pic-r 
turefque than the fcenery of fome 
modern dialogues : of which Ad- 
difon's and Berkley's are re-r 
markable inftances. 

The reafbn why the Moderns 
have been moft folicitous in the 
fcenery of their dialogues, may 
perhaps be drawn from confidering 
that the whole of their defign is 
invention. The Antients, who 
worked real charaders into theif 
pieces, were necefTarily in .feinc 

degree 
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degree confined in the choice of 
their fcenes on that account : and 
where they ufed ^ any, commonly 
fixed on fuch places for their di- 
alogues, as the perfons who com- 
pofed the party were moft likely 
to appear and converfe in. And 
thus Plato's fcenes, as well as 
Tully's, are ftridly real, tho' he 

^ In many of Plato*s, no fcene is laid in 
the opening ; as in the Gorgias, Philebus, 
Meno, Hipparchus, &c. and the TimflfeuSi 
one of his moft fublime dialogues, begins 
with Socrates counting his companions, and 
miffing one tkat was prefent the day before : 
the firfi words of the dialogue are " ond, 
** two, threci ; where, Timaeus, is the fourth 
** who was with us yefterday ? &c. Edit^ 
Serran. vol. lii. p. 1 7. 

Vol. lb is 
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is fuppofed ' to have embellifJied 
an Athenian fhade with a plane 
tree or cJther ornament, that did 
not exifl birt in his writings. The 
Moderns draw their fcencs prin- 
cipally from fancy : and in fa 
doing hare the advantage of 
making them, by the aid of a 
warm imagination, more agree- 
able than any precife fpot faithful- 
ly delineated ; while at the fame 
time an imaginary feene is beft 
fuited to artificial Charaders. But 
whatever the Antients may be 
thought to want in the fcenery of 
their dialogues, they abundantly 
make up for, in the occafion of 

• Cic. de Orat, 1, i . 

them J 
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them ; the maniler of conneding 
the introdudlion with the fubje^ ; 
and the plan of Condudting them ; 
to imitate which with fuccefs, 
feems to be all they have left for 
thofe who come after them to 
hope for. 

In the draniatk paft of dla** 
logue, the choide and manage-^ 
ment of the Charadlers are princi- 
pally to be attended to. They 
muft throughout the piece be uni^ 
form and confiftcnt: he who in 
the beginning of it wants infor- 
mation on the fubjedl:, or cpoies 
violently prejudioed againd it^ is 
not without apparent probability 
to clpie the converfation with a 

B 2 vidory 
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vidlory over his own ignorance or 
prejudice ; much lefs to become 
the wifeft of the whole company 
in what at firft he was moft a 
ftranger to. This great rule, as 
to the confiftency of charadler, is 
founded on a regard to probabi- 
lity; and is no other than the 
well known one of Horace, for 
the real drama. 

But as the didaEiic nature dl 
dialogue introduces the greateft 
limitations on the Charaders, to 
avoid repetition, fomething muft 
now be faid on that head. All 
Dialogue propofes to inform in 
fome meafure upon fome fet fub- 
jedt; but the writer, who pro- 
pofes 
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pofes to inform us this way, muft 
above all, be cautious of doing 
it with oftentation. Writers in 
eommon form are too apt to aiFe<3: 
an undue fuperiority over their 
readers ; in this form it would be 
intolerable : becaufe fuch a con- 
dud: would be intolerable in real 
converfation, of which this mode 
of writing is a copy. Sir Wil- 
liam Temple, fpeaking of humai> 
life, fays, " the mind of man is 
" like the fea, which is neither 
" agreeable to the beholder, nor 
" the voyager, in a calm or in a 
" ftorm ; but it is fo to both 
" when a little agitated by gen- 
" tie gales."— In converfation too 

B 3 the 
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the frefli gale may be thought 
preferable to the dead calm ; it 
will be flat and ihfipid if the re- 
ply is all along only the echo of 
the obfervation. The minds of 
men in this refpea may be confi- 
dered (as opticians do all the bo- 
dies that furround us) as (o many 
radiating points; all capable of 
reflediing. more or lefs light from 
themfelves. To extend and apply 
this allufion to converfation, one 
would rather wifli the ray of light 
that comes from the reafon of one 
man to have its own proper re- 
fraction , as it paffes through the 
medium of another's underftand- 
ing; than to be like a ray fall- 
ing 



An EJfay on Dialogue, xxiii 

ing on a polidied furface, and 
reflected back again exadly as it 
falls. In converfation thus va- 
ried, the harmony will be like 
that in a concert of mufic, more 
agreeable for the variety of in- 
ilruments ; each of which will be 
diftinguiflied by its peculiar tone 
and efFed, and all united will 
contribute to the excellence of 
the whole. 

Dialogue therefore, which is 
the copy of free converfation, 
muft take care not to degenerate 
into diflertation. In the Charac- 
ters employed, it muft above all 
things fliun the air of a Ledure. 
The Charaders muft in general 

B 4 be 
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be of a level in moft refpeds j 
and tho' it is the province of one 
perfon to take the lead on the 
main fubjedt, the reft are not to 
be mere cyphers 2 they are to 
make their obfervations, propofe 
their objedions ; allow what they 
think is juftly advanced 5 deny, 
what is not. There is no occa- 
fion to add, the fubjedl fhould 
have fome importance in itfelf j 
.becaufe, who aims at teaching 
what nobody defires to know ? 
The writer too ought to put his 
own real fentiments in the mouth 
of his principal perfon ; the 
reader will then have his clue, 
and will not impute contra- 

didory 
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didory fentiments to the writer ; 
(ince it will be his own fault if 
he does not diftinguifh the Cha- 
rafters, and the docSlrine from 
the objedion. ^ 

Having fketched out this effay, 
and a confiderable part of the 
following dialogues, before the 
republication of a fet of moral 
and political dialogues, I was 
alarmed on finding by a preface 
then firft added, that in form- 
ing my thoughts I had differed fo 
much from the ingenious author 
on this fubjedl. 

It muft be agreed to be a 
point in itfelf of no imaginable 
confequence to the happinefs of 
life, or the caufe of letters, which 

of 
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of us is in the right in the no- 
tions advanced; and fo far it 
docs not deferve even the (liadow 
of a controverfy. And yet the 
refped I have for a writer fo juftly 
efteemcd, requires me to loolc a 
little into the difference between 
us ; and fee whether I may 
truft what has been faid in this 
cflay, as a defence of my plan ; 
or whether the effay and dia- 
logues are not at once overturned 
fcy moulding them into a form, 
sn his opinion, ' " fo eflentially 
'* defedive." 

The principal thing about 
which we differ, is the neceility 
lie infifts on of chuiing real Cha- 

• Preface, p. i6. 

ra<5lers 
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raders for the fpeakcrs in a dia- 
logue : that the choice of ii&xi 
tious Charaders " is contrary to 
" the pradice of the old writers ; 
** and (as he urges) .to the infi- 
" nite difadvantage of this mode 
*' of writing in every rcfpeA ^" 

As I will own I had no fuch 
thoughts while I was writing on 
the fubje<a, my manner of treat- 
ing it wis on thofe large grounds 
I have already chalked out in this 
cflay : in which I have rather 
eonfidered the nature of this kind 
of writing in the abftraA, as re- 
fembling converfation ; than fup- 
pofed any particular chara<9:ers 

' Preface, p. 1 6, 

were 
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were necefiary to maintain a con- 
verfation on a given fubjecEt, The 
difadvantage in general of introdu- 
cing Charaders known in hiftory, 
arifes from the difficulty of fup- 
porting them. The rule here is 
the fame as in Horace — 

Aut famatn fequere, aut fibi convenientia finge, 
Scriptor. Homereum fi forte reponis Achillem ; 
Impiger, Iracundus, inexorabilis, acer^ 
Jura neget fibi nata, nihil non arroget armis. 
Sit Medea ferox inviftaque, flebilis Inp,, 
Perfidus Ixion, lo vaga, triftis Oreftes. 
Si quid inexpertum fcense committis, et audes 
Perfonatn formare novam ; fervetur ad imum 
Qualts ab incepto procefferit, et fibi conftet ^. 

In copying a real character then, 
if the lines of the portrait do not 
convey a ftriking likenefs, it will 
be little better than fign-poft 

« De Art; Poet. v. 119. 

painting. 
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painting. It will be like the in- 
dividium vagum of the Logicians; 
and can no otherwife pais for So^ 
crates, Mr. Locke, or Mr. Addi- 
fon^ than as they happen to re- 
femble the reft of the fpecies. 

Befides, in fome particular cafes 
the propriety of the defign itfelf^ 
however well it may fucceed in 
the management, may be more 
ftridlly canvafled ; as will be 
evident from one of the learned 
writer's own inftances, that of 
the Minute Philofopher ; where 
the contrary has been obferved. 
And would it indeed have been 
right " in one of the beft and 
" politeft of our writers," as that 

I author 
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Tiuthor is allowed to be ' ; or ra- 
ther would it have been doing juf- 
tice to any dead or living charac- 
ter, to have delivered it down to 
all pofterity, marked as an Atheift 
or Freethinker, by its real name ? 
The purpofe of thofe dialogues 
was to refute fuch notions : the 
purpofe was every way fuitable to 
the chara(3:er and abilities of the 
writer. But it was to be done by 
arguments levelled againft the 
caufe in general, not by brand- 
ing with infamy any particular 
* perfon. If the perfon was dead, 
what was advanced as his notion, 
might pofllbly have been a mif* 

* Preface, p. 15. 

reprefenta- 
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reprefentation ; if he was then 
Jiving, it might have been a 
libel : bccaufc, tho' the law will 
punifli every open infult on Reli- 
gion or Government, it does not 
authorife any private writer to 
take the corredion into his hands ; 
much lefs will it fufFcr him to in- 
vert the rules of juftice, and bjr 
a dire^ attack on a real chara<?ier, 
to let the punifhment precede the 
convid:ion of the crime. 

But the cafe I have put indeed 
is a very particular one ; and tho' 
it does refult from tht dodrine in 
general, I am aware it is by no 
means to be made an objed:ion to 
the excellent writer now before us, 

I becaUfe 
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becaufe he had before excluded 
certain fubjedls from the province 
of dialogue ^ And therefore j 
whatever qualifications he has re- 
quired in point of form, they 
muft in that view be underftood 
to take place only where the 
thing itfelf is fuppofed to exift. 

Taking it however as to pro- 
per fubjeds, (as the following 
may be fuppofed at prefent) tho' 
there would have been no impro- 
priety in thefe dialogues, to have 
brought fome of bur great Judges 
and Chancellors once more on the 
ftage ; I fee no neceflity for do-* 
ing it, and a confiderable difad- 

^ Preface, p. 9, lo, 

vantage 
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vantage had it been done. It 
would doubtlefs have given the 
do(f!trine an air of authority, but 
then the fubjed itfelf would have 
been confined in one refpe^t; 
the fpcakers could have bor- 
rowed nothing from the prefent 
tiroes ; and therefore the defign 
would have fallen greatly fhort 
of what the fubjed: obliged me to 
confider* 

To this it may be afked me, 
upon my own grounds, if this 
form of writing is, as to invention, 
a fpecies of poetry, why not obvi- 
ate this inconvenience as the poets * 

them- 

' Homer arid Virgil have frequently done 

it. Vt\ot in his tale of Apelles and Proto- 

VoL. I. C genes 
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themfelves have done on the like 
occafion ? why not fpeak of 
things known at this day only, as 
if they were known at the times 
of which you write ? 

But the anfwer to this queftion 
muft be my vindication. The 

very 

genes has humouroufly obviated the objec- 
tion to fuch anachronifms. He makes the 
painter of Rhodes have his hour of tea-» 
drinking at fix, and then prepares hirofelf 
for the ghaftly fmile of a critic at fuch a 
ftrik-ing abfurdity. 

Tea, fays a critic big with laughter \ 
Was found fome twenty ages after ! 
Authors, before they write,, fliould read.. 
*Tis very true — but weMl proceed. 

Poets often carry this fiftion a great way, 
as when real hiftory is fhadowed out in the 

fprm 
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very allowance fuppofed muft 
go upon an admiflion, that dia- 
logue, after all, is ftill a fidlion ; 
and thence that liberty is aflumed* 
And if it is a mere fidlion, why 
all this folicitude of chufing real 
important Charadlers, under fo 
many difficulties and objedlions 
as to the manner of fupporting 

form of a vifion oi* a prophe^ ; and in trea:- 
ing of early times, the events of many 
centuries afterwards arc anticipated. Of 
which kind every body knows the famous 
vifion in the 6th book of Virgil, and thac 
of Milton comprehending a great part of 
fcripture hiftory. Of the fame kind too is 
the fine complimenj Shakefpear has paid to 
his own times in AVchbifhop Cranmer*s pro- 
phecy at the Priiicefs Elizabeth's chrifttfn- 
ing. 

C 2 thcra? 
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them ? Why even in affuming 
real perfons is the model to be 
adopted by halves ; the Charafter 
to be clofely copied, and the 
known peculiar ftyle of the 
fpeaker at the fame time to be 
negleded, or at leaft " infinitely 
reftrained "" ?" The fiaion is 
certainly more fimple in the crea- 
tion of a Charader ; and nothing 
is then left to the writer but to 
preferve its confiftency. If this 
liberty is allowed in the more ri- 
gorous reprefentation of human 
life, in the real drama, why not 
much more in this fpecies of dra- 
matic compofition ? I muft all 

" Pref. p. 44. 

along 
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along however avail myfelf of a 
diftin^ion between fiSiitious and 
fabulous perfdns ; the one having 
never had any real, the other not 
being capable of even a probable 
exiftence in the mind. Tully's ° 
reafon and example both con- 
clude agaiafl the latter, but can 
fcarce be urged to the fame ex- 
tent againft the former. 

And although even this " is 
" not copying the Antients %" it 
is not the Icfs laudable on that ac- 
count : it at Icaft gives the me- 
rit of invention which will more 
than balance the chance of a de- 
fective imitation. And the very 

" de ScneAute, c. i. cited pref. p. 2 1 . 
? Preface, p. 14 

C 3 names 
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names of thofe who have flione In 
this kind of dialogue, will incline 
me to think it is rather too much 
to fay, ^^ they have written be- 
" neath themfelves only becaufe 
" they did not keep up to the 
" antient ftandard ^" Nor have 
they by any means loft fight of 
the " way which good criticifm 
" recommends "* ;" (which is no- 
thing elfe but reafon and common 
fenfe applied to particular fub- 
jedls) tho' they have departed 
from the practice of antiquity* 
Under thofe great names I fhall 
fhelter myfelf, and leave the in* 
genious writer to make the moft 

. ^ Preface, p. i6, ^ Ibid p. 15. 

of 
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of a fpot he has fo lately recovered, 
after it had been in his opinion 
loft to the world for fo many ages; 
and which like a flip of land re- 
gained from the fea, is the pro- 
per reward of the induftry that 
reftored it. 

After this long, but on my part 
not immaterial digreflion, (the 6b- 
jed of which, I muft repeat, was 
my own vindication, and not in 
any degree the cenfure of the wri- 
ter from whom I have differed) I 
return to the obfervations formerly 
drawn up ; and come next to con- 
fider the fubjedts of Dialogue ; 
which have been as various as 
of moil other kinds of writing. 

C 4 The 
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The Antients have chiefly con- 
fined this form of compofition to 
moral fubje^s : rhe Moderns have 
enlarged the plan i they have, he-- 
fides confidering the great art o^ 
living well, touched likcvvife on fe- 
veral other arts that tend to refine 
the manners, and make life pafs 
away agreeably. Without particu- 
larly mentioning the feveral dia- 
logues of difFerent kinds, I fhall 
content myfelf with rcmindi ngthe 
reader of the moft considerable 
names among our own writers, 
that have entered this lift} thofeof 
Lord Clarendon, Dryden, Lord 
Shaftefbury, Addifon, Bifhop 
Berkeley, Mr. Spence ; and fome 
excellent writers now living, Mr. 

Harris 
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Harris, and Dr. Hurd ; to which 
I may add fome of the dialogues 
of the dead, fuch, I mean, where 
the Charaders and the fubjed: are 
drawn from true hi (lory rather 
than mere fabulous antiquity* 

There are not many fubjedts 
perhaps, that are excluded by 
their nature from being treiated of 
in this manner. To fay in general 
what are improper, we muft again 
look back on the nature of dia- 
logue, as " teaching by conver- 
" fation." The manner of teach* 
ing therefore, and confequently 
the thing taught (which will often 
have a manner of its own) muft 
be fuch, as is not repugnant to 

the 
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the genius and nature of con- 
verfation. Dialogue may (in- 
deed it ought, to) imitate the 
better kind of converfation ; and 
if poffible elevate the fubjedt by 
the choice and formation of the 
Charafters. But the queftion here 
is about the propriety of the fub- 
je<a itfelf 

And every body will allow at 
firft view, any fubjedt to be im- 
proper for a dialogue, which it 
is impoflible to form any know- 
ledge of from bare converfation. 
A dialogue for inftance upon the 
elements of geometry or arithme- 
tic, would be fuch a flagrant ab- 
furdity, that no one who has 
5 imagina- 
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imagination enough to chufe this 
way of v/riting, will have fo litr 
tie common fenfe as to pitch upon 
fuch fubjeds. There are indeed 
parts of icience, clofely conneded 
with both geometry and arithme-- 
tic, that writers of character have 
neverthelefs made the ground- 
work of dialogues, Of which 
Fontenelle's dialogues on the 
plurality of worlds, and Alga- 

rotti's on light and colours, are 

* 

well known inftances. But then 
thefe fciences being converfant 
about common appearances ; fuch 
appearances as ftrike the fenfes 
and captivate the imagination, 
when enriched by defcription, 

may 
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may very well be feledted from the 
mafs of diagrams and demonftra- 
tions with which they arc blended 
in a fyftem ; and thus a great part 
of thefe fciences may be worked 
into very pleafing dialogues, tho' 
the fciences themfelves can never 
be thoroughly underftood on fuch 
eafy terms. It is much the fame 
in a didadic poem : Science can 
never be taught in a poem, be- 
caufe the air and formality of lei* 
ence muft be dropped in a poem 
as much as in a dialogue. The 
latter indeed, as to the rule of 
probability, is more ftrid: than 
the former ; (and in that refpcd 
refembles the old tule of drama- 
r tic 
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tic poetry) becaufe it ought to 
have fuch a fubjedi, and be fo con- 
duced, that it may not feem 
improbable to be communicated 
and underftood in a fingle dif- 
courfe : whereas a didadic poem 
is not confined at all in point of 
time. 

Some fubjeds then are of fo 
abftrufe a nature as to be unfit for 

m 

converfation pieces ; others are of 
a nature too trifling for compoli- 
tion. But of this kind writers 
and readers mufl judge for them- 
felves. 

The fubjed of Law in general 
fleers very happily between thefe 
two extremes. Its connexion with 

morality; 
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morality ; its being what every 
body in fociety muft live under, 
and confequently know fomething 
of, will always make it an intereft- 
ing and not a difficult fubjecS: for 
converfation. And this propriety 
which ftands its ground in the eye 
of reafon, has an additional fup* 
port from very early example. 
The treatifes of Plato and Tully 
of this name, are ftill extant to 
vindicate the aflcrtion. 

The Law of England in parti- 
cular, fo very liberal and difFu- 
fiv^ in its nature, will fcarce be 

* 

difputed to afford many enter- 
taining and inftrudivc topics of 
difcourfe. One reafon to recom- 
mend 



Jin IB. (fay on Dialogue, xlvii 

mend this way of writing upon 
fuch fubjedls, may be drawn from 
a circumftance to which law and 
dialogue have equally a relation, 
that of ^^ argument," by which I 
mean the exercife rather of a na- 
tural than artificial kind of lo- 
gic. 

It is no fmall excellence of 
converfation to make ufe of this : 
without this it muft degenerate 
into dry narrative or bare matter 

m 

of fadl. Repartee is the life of 
dialogue ; and this is a form of 
argument as much fuited to the 
genius of converfation, as the En- 
thymeme is to thebeft pieces 
of eloquence; which for that 

reafon 
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reafon was called by Ariflotle the 
oratorical demonjlrationy "" as con- 
taining a juft form of reafoning, 
and eafily reducible to the mofl per- 
fect Jyllogyfm ; but at the fame 
time without its fetters or parade. 
What I have faid in this light of 
repartee as the great ornament oi 
difcourfe, can tiever be under- 
ftood of a common, tho' improper 
ufe of it, both in life and writ* 
ings ; thepradice of merely refin- 
ing upon words, and torturing 
them into fo many different fenfes 
in the moft trifling attempts to- 
wards wit : this at beft rather dc- 

m 

Rhct. 1. I. c, 2. 

feryes 
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ferves ccnfiire than imitation ; its 
Very excellence (as Lord Bacoii 
fias obferved *) often proceeds 
frbm {hallo wneft, as the lefs deep i 
fiver is, the (Quicker light refledts 

froni its fufface. A wit of thi^ 

» 

kind, like an echo, will for ever 
Have the laft ivdrd, becaufc he 
i^ unable to have the firft; 

. hec reticere loquenti 

■ Nee pribr ipfa Ibqui didicit — '—^' 

But the Rejiartce that is foiinded 
6n fentiment is a clofer kind 
of argument. Befides the in- 
ftances of this kind to be met 

. . -. . . ■ ■» 

with in the moft improved con- 

Verfation, there are many fcene^ 

• • ■ » .. . . 

• Eflay on Converfation. . 

Vol. I. D ill 
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in fome of our bed comedies thsA 
fhew it in great perfection. 

It being admitted then, that 
real converfation, and confequent- 
ly dialogue, the copy of it, is oftea 
argumentative, and with great 
propriety ; it will be hardly quef- 
tioned, whether Law is of that! 
complexion. Some fciences are in 
their nature addided to Ipecula- 
tion and retirement ; like fome 
plants that flourifh only in the 
fliade. Horace would have us be- 
lieve all writers are of this call. 

Scrit>toirum chorus otiuiis amslt nemus^ & fugit 
urbes. 

But this t^rofeflioh ihuft be 
learned, .as it mull be pra<Elifed, 

in 
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111 a crowdj and among the *^ 
** hunl of meil/' It is (as the 
wife Scriblerus obferved df logic) 
*^ a polemical art, thgt can nq 
*^ riiojre bie learned alone than 
*' fencing or ciidgel playing." It 
has a more particular relation to 
logic than any other art \ if it is 
tiot pde continued practice ^ it; 

^ji.d it wi& lip gjreat fiitjrc (Koiv^- 
ever meant as fueh) to call ' the 
learned in itj " anfwerers by 
« PfofeOiQii." 

Befides what has heeri aavaricedj 
drawn from the arguaientative 
genius df lawj to rec;QQin;iend dia- 
logue on the ptefent bccafidrt j thd 

* y'v^v of Lpr^ B. J?h|i{^apby^ 

D 2 caiy 
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eafy manner in which many points 
are capable of being explained by 
dedudions from plain obvious 
principles ; the foridnefs with 
which it is obfervable any news of 
that kind is always entertained in 
real convcrfation ; the pradice of 
furnifliing feveral humorous fcenes 
in comedies " from this fource ; and 

"As in Shakcfpcar's Henry the Fourth^ 
and the Confcious Lovers. Wycherlcy*8 
Plain Dealer is^ fo remarkable an inftancc 
of this, as to be faulty through the excefs. 
One of the moft ftriking charafters in that 
piece, and a female one too, is fo great an 
adept in law, that I fear the huipour of 
the charafter, which is truly great, can 
liardly be thoroughly reliftied by any but 
♦ lawyers-, tho* it is but juftice to add, that 
this charafter has in our days had the greatefl: 
advantage from the reprefentation of it. 

\ » above 
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above all the public manner of <3i- 
ftributing juftice in this country ; 
all taken together may juftly fup- 
pofe fomething of law to be fo 
well underftood as to be no im-- 
probable fubjedt for dialogue. 

In faying which I muft be un- 
derftood to vindicate the propriety 
of, the fubjed in general, by n^ 
means to infinuate, that a dia- 
logue on this (or indeed on any 
other) fubjedt, will be equally level 
|:o all capacities. Thofe who are 
bred to the Profeflion, will unr 

« 

avoidably have fome advantage; 
but the lefs technical the ftyle of 
fi dialogue is, the more proper and 

i 

perfed it will be in that refpe<9:. 

D 3 On 
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On tlie other hatid, it is fdmc 
degree of credit to the ftiidy of the 
kUr, that Jt is fiilfcejitibie of fq 
mild and eYig^ging k foriii : it i^ 
ail feafy zn(^tx Xo thofe frrfpyta- 
tions our law is too pftfen loaded 
withj, of Toeing at b'eft a dry ftvtdy ^ 
and in "the opinion t)f maiiy, u 
fei'ere jargon of diiFerent languages. 

I icarce know any thing that 
can m6re dfedually tvijfc off thi^ 
ftam, than a view of the great 
variety of manner with which our 
tVft Writers have treated bh law ; 
isacTi in a manner a^rdeab'le to the 
fnbjedt, tho- each 'has 'f^t It in 
that lig(ht -his oWfi irftagihatioh 

direfted. 

' .. ...... 

Tq 
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To pafs over thofe funds of 
tcnowledge fo copioufly diffufed 
in reports, fyftems and abridge- 
ments ; the beft original writers 
(whom alone I fliall regard at 
prefent) on the fubjedt of law, 
may be claffed in feveral forts. 

1. That of commentary on 
fome text-law ; of which fort are 
Lord Coke's Inftitutes, Fitzher- 
bert's Natjira Brevium, and the 
^.ntient readings on ftatutes. 

2. That of treatife, on the law 
in general, or on fome particular 
fubjeft j as that gre^t ft^pdard of 
Xrittleton's, thofe treatifes of Finch, 
Tefkins, -Lord Coke's on copy- 
holds. Lord Hale's hiftory, and 
indeed mofl others. 

D 4 3. That 
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3. That of expatiating ^^ oi| 
^^ maxims of law ;" that is, unr 
folding thofe principles of law, 
that hold in fo many cafes as to 
obtain the place of axioms, or 
truths worthy to be affented tp 
upon the bare propofing them. 

Lord Bacon feems to be the firft 

« .... 

and principal writer that has ufed 
this way j and it is in its turn f 
very valuable one. 

4, The method of propofing 
queries, as thofe of Mr. Noy,. 
and the book under this title, 
flippofed to be Plpwden's ^. This 
method h^ its ufe as being the 
opinion of great men in points that 

' Athcn. Oxon. vol. i. p. 176. 

have 



\ 
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have occurred to them ia ftudjr 
pr pradice, and are i^ot determined 
by any judicial authority. 

5. The laft method of writing * 
law that occurs, is that of diar 
Jogue. 

The preceding method of pi|t- 

» • 

ting queries, and inlerting relplu- 
tions immediately, if the objcds 
pf thofe queries were undeter" 
fnined points, and confequently 
pot fettled law (as I have con- 
iidered them, and) as the term 
ieems to import, might be con- 
jfidered as the firft rude form of 
a Law-dialogue. Although, if 
there is any foundation for what' 
has been faid, in general a dia> 

. logue 
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logtrc confining merely of quef. 
tion and axifwer, is extremely im- 
^ perfed, It is "<« didadtic," juft 
as other treatifes are, bwt iias no^ 
thing ''^ dramatic" in it ; no di- 
verfity, and at the fame time 
cottftant peculiarity of Charatter, 
which are of the eficnpc of per. 
ie^ dialogue ; the parts in it are 
no other way ^iftinguiftiable than 
by the mere initiallettere,-or the 
"bare queftion ^^d anfwcr, And 
yet of the few fpecimcns the law 
can boaft of this kindof compo-r 
'fition, this imperfedlipn is fcut toq 
-vifible. 

The mdft antient piece of thisi 

■form, is the dialogue de Scaccario, 

I of 
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pf which thereisatranfcript* bdth 
\ti the Red and Black Book, tht 
next in order of time, is that of 
t»ord Chancellor Fortefcije*s At 
|L»^udfbus Li&gum Angliae, vjrrit- 
teh at Berry, in Hen. VI. time : 
thiat of St. Germain's, called Doc- 
tor and Student, written before 
J1460, in the reign of the fame 
kittg. A dialogue on Juries, fup-» 
pofed to "be Sir J. Hawle's, writ- 
ten in 1L, Will, tittle, little iridre 
in fdrfn than queftion and an- 
fwer 5 and 'the be'fl part of it in 
fubftance, little ffidre than an ab- 
'ftradl of the refolutidn in a fa- 
indus taw Cafe. 

: . < • ' 

? Sec the Dialogue in Mad. Hift. Exch. 

Sir 
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Sir Thomas More's two booksj 
iof the beft State of a Republic 
^nd of Utopia, arq fcarce to be 
jclafled among this fpecies of 
writing. Admirable as they are 
for the purity of the ftyle, and 
the vein of fancy that runs 
through theni ; they are certainly 
not properly dialogues : at leaft 
they are of a very anomalous 

forrn. It is true, they have a. 

« , , •. • • 

Scene and Charadijers j but thofe 
Charadcrs are very faintly drawn : 
they feem a relation in cpmpany 
rather than a converfation : her 
ing chiefly a continued narrative, 
without much interruption from 
the audience. 

I Of 
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• Of the other dialogues men-* 
tioned, there are but two that 
have done any juftice to tha 
form ; thofe of Fortefcue and St. 
Germain, 

The latter, the author of th^ fet 

f 

of dialogues called the Dod:or and 
Student, is happ)f enough in the 
choice of his Chara^ers, and the 
aflignment of the part that each 
is to fuftain. A dialogue bc-^ 
tween one who had no aquain- 
tahce with law, and one who was 
^to teach it, would have fbon dif- 
gulled a reader of fkill and judg^ 
ment : and none but a perfon of 
(kill and judgment could have re- 
llfhed it, if the chara6:ers were fo 
cxadlly balarwed as to have equal 
i' ^ knowledge 
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kaQwleidge qf the fubjiejSt. Hd 
ka§ more happily blended his light 

> 

and fli^de. A ftudent of thei 
laws pf England tjftdcrtakes to ex-* 
plain to a do£tor of divinity, the 
general principles of the EflgliOi 
law, 9$ well %9 fcreral etitical points 
therein > tjne PiViriCj IkJUed in ia-f 
cred, as well as natural l^Wj i$ de-^ 
£rotis of being i^iftrlK^ed in the! 
municipal la^ws of hi$ eou^nitry i 
the Student, qualified to give thi$ 
infiru£):ioii, is ready to receive j^ 
jn other points which Ify taqf^ 
within the province of t^e divine* 
This art of the writerj in l^^y.in^ 
out his Characters, gives hii^i aii 
opportunity of fhewing m m^fif 
mftancesj the ynion between law 

and 
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And confcience ; and of reconcil- 
ing them in many cafes, wh^-c 
they feem to be oppofite. 

But Fortefcue's dialogue of the 
two is more regular and dramatic: 
and ('till the agreeabk writer 
above confidered flioise out in this 
path) is perhaps a iuigular m.-* 
(lance of real charax^rs being 
introduced into £ngliili Dialogue^ 
His Charadkrs are of the highelOk 
order, and thedilcourfe fuiScieatly 
(iiited to his Chara^pers. He has 
put the principal prgudices 

againft the law of England, ia 
the mouth of tht Prince : and 
anfwered them in his own great 
C3!iarader, fo fully, that the Prince 

owns 
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owns his miflaken notions; arid 
becomes an entire convert. By 
this condu<St the noble writer has^ 
avoided a ilavifli panegyric of 
the law on one fide, and oil 
the other hand has hot left the 
reader in doubt of the true opi- 
nion ; for which fome of the An- 
tients have been juftly cenfuredi 

The great outlines "of this per- 
formance feem to be a preference 
of the Common Law of England 
to the Roman Civil Lawj on a 
fair eotnparifon of fome principal 
doftrines. And in this refpedt 
Fortefcue deferves much commen-* 
dation himfelf, as he was combat- 
ing a very unconft itutional attempt 

of 
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. . - - 

6r the then reigning favourite to 

bring in the civil JavV'. There are 

feveral lighter traits of value to thd 

Prbfefliort, a^ to fdme points, 

where time has made this writer 

an Antiquarian, as well as where- 

he explains the grounds of (otnt 

of our modern practice. But 1 

ftiuft add, that in general he has 

obferved that ftrid propriety, as 

hardly ever to launch into his 

fubjeft beyond the comprehen^ 

fioti of one not bred to the Pro- 

feflion. 

Having entered at large iritd 

the nature of dialogue, the fub- 

jedts it admits of, and fliewed that 

law, particularly the law of Eng- 

Vol. L £ land) 
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land, is no improper ftibjed for thi§ 
form of writing; and having 
made fome remarks upon the few 
compoiitions that are to be met 
with on this fuhjedl, I am now 
come to the mod difagreeahle part 
of my work, to fay fomething of 
the following dialogues. 

The lafl dialogue op the En^ 
glifh Conftitution, is, on account 
of its fubjed, to be confidered a» 
the principal of the three. The 
CpniHtution being founded oit 
law, and intimately conneded 
with it, it was impoflible to be 
filent on that head. The two £rfl 
dialogues are therefore employed 
chiefly on that topic. The firft ta 
I giye 



Ah Mm OH Ib'mtorut* Ixvil 




give a iribre elevated idea bf oii^ 
lavV) thaii, I believe^ is comiiioiily^ 
entertained 5 thd' I corifefs a much 
fainter than it d^ferves. The ie- 
Cdnd dialogue is taken up in an- 
fweririg fome plaUfible objedions 
to fevcral branches of it ; fach as 
arc flill echoed fi-oiii oiie perfdri 
to ariothef, without the leaff edn-* 
dour or attempt ib ericjuirei the 
truth. I hardljf need intiniate k 
teftridion to the readers judg- 
Inent, that 1 do not hold thyfelf tb 
be aiirwerable for all that is adVaii-^ 
ced in thefe dillogUeSj when I de-» 
dare that my own ientiments are 
{)Ut into the moutTi of Eundmus^ 
aiid the popular prejudiced againfl 

B 2 either 
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either the law or the conftitutioa 
in thofe of the other fpeakers. 

The 'fubjea of the laft dia- 
logue, tho' of fuch general con- 
cern, till of late has of all others 
been the leaft touched on. At 
one or two perigds of time large 
volumes were written about the 
origin and nature of civil govern- 
ment; (which, however, has 
been miferably diftorted in its 
turn) and we meet with fome fan- 
ciful excurfions about ideal com- 
monwealths, and perfect models 
of government : the writers all the ' 
while not knowing, or difregard- 
ing, that degree of perfedion that 
exifted in their own : poflibly as 

much 
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much as a real governm^t will 
ever admit of, when the admi* 
riiftration of it is in exa6t con- 
formity to the principles on which 
it is eftabliftied* 

It does not fall within the bu- 
finefs of the hiftorian or lawyer, 
as fuch (confined to their own 
fubjedls) to give a juft and full 
portrait of the Conftitution : it 
muft be performed however, from 
the united refult of law and hif- 
tory. 

And this, perhaps, is one reafbn 
why for fo long a tome nothing 
like a juft draught has been given 
lis. Fortefcue's dialogue above^ 
mentioned, is fo clofely confined 

E 3 to 
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to the very letter of its title, << thg 
<* X/aws'of England," that it fays 
fcarce any thing of its Qovern- 
ment* 

One book does indeed give the 
moft ample view of both, that4|re 
to be met with in any one antient 
treatife : and yet the book itfelf, 
tho* formerly quoted on great oc- 
caHons, feems at prefent fo little 
known, that it will be neceflary 
to explain niyfelf by faying it is 
Sir Thomas Smith's Republick of 
England, that I am no\Y fpeaking 
of. Perhaps it may not be amif^ 
to give fome little account of the 
author as well as of the perfor-r 
inance. 

An4 
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And here I muft premife, that 
the faireft way of confidering any 
antient writer of law, is not to 
view his performance altogether 
with the eyes of the prefent age 
as the law now (lands ; for our 
beft writers, removed an age or 
two back, nay, even laws thcm- 
felves, will not fland that tcft. 
Above half of Littleton's famous 
book is obfolete ; and a great part 
even of Magna Charta is become 
a dead letter. Nor yet is it fair 
to compare them with thofe, who 
have written long fince ; and arc 
jiow efteemed the beft writers on 
the fabjed. The only proper way 
is to confider them as to the time 

B 4 in 
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in which they lived. And in 
this light, if Sir Thomas Smith's 
work is of little regard, compared 
with what may be picked out of 
the writings of Lord Coke or 
Lord Bacon ; we muft remember, 
when Sir Thomas Smith wrote * 
Lord Coke was fcarce called to 
the bar, and Lord Bacon was but 
four. years old. 

But if his having lived firft wa^ 
his greateft meritji it would be very 
little indeecj. He has touched on 
piany points not within the com-r 
mon fubjedls of Lawyers ; and 
has, on many occafions, explained 
himfelf more to the general ap- 

• Ann. 1565. p. 272. Rep. 

prehen- 
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prehcnfion, than thofe who ad- 
here too much to technical Ian- 
guage. 

He was qualified by education 
and experience to do juftice to his 
fubjedl. He ^ was a very learned 

* Sir Thomas S m it n travelled when young 
at Hen. VIII. expence; afte?Wards had the 
Profeflbrfhips of the Creek Tongue and 
Civil Law in the Univerfity of Cambridge ; 
was,^ Secretary of State to Ed. VI. and in 
high employments at home and abroad 
(during one of which he tells us this book 
was written, p. 273)1 under Q^ Eliz. See 
Wood's A then. Oxon. vol. I. 302. Digge's 
Ambaflador contains feveral letters and in« 
ftruftions to him. And there are, it feems, 
(lill extant in MS. in the Harleian Collec- 
tion, fome political difcourfes and letters 
of his. See Catalogue, 660, art. 35. 260, 
art. 100, &c. 

man^ 
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man, long a member of the uni* 
vcrfity, and a great courtier ; and 
had ferved his country both at 
home and abroad in feveral im- 
portant ftations. And when with 
all thefe advantages, he had op- 
portunities of fe^ng the policy of 
foreign cotfntries, he had the ho- 
nefty, from a juft comparifon, to 
prefer the Conftitutionof his own» 
He has with the fame advan-^ 
tages anfwered many of thofe lit, 
tie cavils againft the law of Eng-? 
land, which thofe who. live un-r 
der it, unmindful all the while 
of its bleffings, and ignorant of 
the feverity of other laws, are 
ever fo fond of raifing. And tho' 

bred 
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bred to the civil law, he feems 
to have acquired an intimate 
knowledge of the common law y 
and its valuable peculiarities % 

But this book, precious as it is, 
on account'^of its early produc- 
tion, and its intrindc merit, does, 
not go fb far into the fubjeffc as, 
one could wifli. 

To come to the prefent dia- 
logue, there are, I think, other 
considerations than the filence of 
any antient author, that at this 
time would recommend a more 
minute defcription of the Cpnfti- 
tution : I mean the growth of the 
Conftitution itfelf. 

f See B, I. c. 37. B. 2. c. 3. c. 8. c. 12. &c. 

For 



Ixxvi An EJfay oft Dialogue, 

* • • 

For tho' in the moft early ages 
tliat hiftory carries us back to, its 
fireedom appears to have been of 
its very effence ; and tho', like 
the feed of a plant, or an infant 
juft born, it was at its fir ft exift- 
cnce perfect: in its nature, as to 
the formation of its eflential parts ; 
yet time only could dilate thofe 
parts to their proper fize and 
compafs : time only can bring 
government to its full ftrength 
and maturity, as it does a plant 
or an animal. Nothing in its in- 
fancy can exert thofe powers that 
are the end of its creation. 

And what a pleafure it is to a 
cultivated mind, in the ftudy of 

politics 
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politics or of nature, to trace 
things in their progrefs ; to con- 
template the accidents they have 
cfcaped ; the helps they have re- 
ceived ; and the means by which 
they have imperceptibly arrived to 
their prefent growth ? 

This view, one might imagine, 
would be remarkably pleafing and 
inftrudUve as to our own govern- 
ment, purfued through its feveral 

periods. To fee it, after to many 

fhocks, advancing each century 
flill nearer to perfection, by the 
concurrence of a thoufand events 
which time alone could difclofe. 
To fee it, at length, arrived to 
that juft equality in the diftribu- 

tion 
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tion and exercife of power, that 
for fo iiiany ages it was an entire 
ftranger to % that at prelent bthef 
nations cail only envy 5 and that 
Ve, who enjoy itj cail only wifll 
foay be fixed and permanenti 

All this wbtild fccdmmend the 
defign of that dialogue, if thd 
Execution could but in any de- 
gree be anfwerable to the de* 
fign. ^ 

Since a great part of thefe 
dialogues were written^ fome 
ihgenious wbrks have been com- 
Aiunicated to the publid, that 
have ferved to make us bet- 
ter acquainted with this im-* 
portant fubjed, than we could 

be 
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be from any thing extant before ; 
the writers of which have either 
colle<fte(l many materials into at 
narrow point of view, the better 
to enable us to form odr judg- 
ment ; or have by their own fkill 
drawn cxa^ outlined, tho' they 
may not have iinifhed the piecfc, 
I muft beg leave to point out fonie 
only of the particulars I allude to, 
and that too more by way of ex- 
plaining my meaning, than in 
the leafl to fuppoie, what I do 
or do not mention are not fuffici- 
cntly known of themlelves. 

The firft of thcfe in order of 
time, and the fecond in no 
refpaft, was an AjUIze Sertnm 

preached 
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preached at Durham^ and printed 
in 1 7 64 J and which, in the 
compafs of two or three pages, 
contains, tho' in miniature, a 
maftcrly fketchof the conftitution. 
But I am almoft precluded from 
faying, even this with any pro- 
priety of the performance itfelf, 
as I am well aware the very name 
in the title page is an ample cer- 
tificate for its charader in the 
learned world. 

In this review I cannot pafs 
over unnoticed, the tradts that 
have been publiflied concerning 
Spiritual and Temporal Liberty : 
when I fay of them (what moft 
likely will be allowed by every 
I body 
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body that has looked into them) 
that they contain a great deal of 
learnirfg, extcnfive obfervation, 
uncommon candour and good 
fenfe ; I muft venture, as to the 
tradls on Temporal Liberty^ (with 
which alone I am concerned) to 
differ from the Editor in thinking 
they were left finiflied for the 
prefs; as I am apt to imagine 
fome paffages would have been 
corredled on more mature re- 
fledlion. It is not improbable 
that many of the quotations, 
which take up more than their 
fhare of room, would have given 
way to reafoning upon them ; and 
the whole have been digefted in 
Vol. L F a 
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a difFefent order from that in 
which they now appear. But as 
. it is, the fubjeds of thfe tra<^s are 
well chofen, and the book is a 
valuable legacy to the public. 

The next thing of the kind I 
fliall mention, is a book as extras 
ordinary in its form, as it is in- 
ftrudtive in its contents; iaiid 
which in a coniment on a iingle 
writ, conveys a great deal of 
knowledge of the Conftitution* 
SirBulfirode Whitlockes Comment 
on the Kings Writ for choof" 
ing Members of Parliament y has 
all the profufion of his mafter 
Coke, with much more method. 
And the' not a fingle word efcapes 

him, 
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nirii, yet His cdmriierit will fcarce 
be tenfiired as tedious or jirolix; It 
IS pleaiant to retnairk the different 
cffeft, in this tefpeO:, fuch a cdni- 

> 

Inent miift have on a jcader, froiii 
what wc dbferv^e in fdme of the 
liioft famous on Virgil or Horace. 
tierei from a dry confined text^ 
the mind is fcondu<Sed to the 
deepefi recefTes of law and ariti- 
(juity : in the other, tvhilc it is 
enraptured in contemplating the 
moft agreeable fceries that the ge- 
nius and faiicy df the authdr ean 
paiilt to the imagination \ hii 
^commentator woiild abruptly force 
Us to turn afide^ and enjoy with 

F 2 him 
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him an elaborate diflertation ojn a 
point or a particle. And if the 
Mufe, like another Sybil, did not 
refcue us from their importunity, 
we might fay of fuch commenta- 
tors, 

. . . Omne datum traherent per talia tempus, 
Ni comes admonuit breviterque adfata Sybilla eft) 
Nox ruit .... 

Such a one, where his power pre- 
vails, has the art of making the 
fineft defcriptions vanifti from the 
mind, and leave only a word be- 
hind : our commentator, on the 
other hand, makes a bare word, 
introduce us to the knowledge of 
the moft important things. 
In the preceding inftance, the 

atten- 
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littention is ^s it were furprized 
Ihto knowledge; In the next 
work that remains td be fpoken 
of, tho' at the firft page great ex- 
pectations may be raifed from the 
defign and credit of the writer, 
they muft be more than anfwered 
in going through the book. For, 
if in a coilrfe of academical lec- 
tures) the jufteft view is given of 
the Laws, with their hiftory, and 
of the Conftitution of this Coun* 
try ; I do not know a more cm-* 
]^hatical application of the Grecian 
Cage's wi{h, ** to teach young per-* 
** fons in the early part of life^ 
•* what they may ufe when they 

F 3 <* are 
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" are men," than is given by the. 
Commentaries on the Laws of 
England. If any body can have 
an objection to this work, it muft 
be myfelf ; for I find myfejf partly 
in the condition of Dr. Middle^ 
ton, who was tojd f' his book had 
** been anfwered twenty ye^rs be-^ 
" fore it was publifhed." Mine 
has laid by till it ceafes, in a great 
meafure, to be what it was in- 
tended to have been. The third 
dialogue, as to fome material 
parts of it, has been anticipated 
by the performance now under 
confideration, and in fuch away as 
to leave me much in doubt, wher^ 
I ther 
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ther my manner of faying things 
will atone for the want of no- 
velty in many places. That dia^ 
Jogue, which at the time of 
writing it, I confidered " as the 
** principal of the thrpc,** is now 
become of lefs confequence; 
^nd muft depend a good deal 
on its form. The other two 
I may ftill look upon as more 
ftridly my own, both in matter 
find form } byt I confefs this 
with a great mixture of diffidence 
and partiality. Though the lat- 
ter will not fuffer me totally to 
deftroy thefe dialogues, the refult 
of fo many hours amufement, 

F 4 yet 
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yet the former at the fame time 
tells me how much I muft be in- 
debted to the Reader's candour 
for letting them pafs without cen- 
fure or difregard. When I com- 
pare the fubjed of them with the 
execution, the leaft I can do is to 
adopt the modeft way in which 
the Grecian Artifts owned their 
celebrated pieces of fculpture^ 
who exprefled themfelves in a 
mode of language implying im-* 
perfeBlion^ intending thereby to 
{hew they were about fuch a Sta- 
tue, rather than that they had in 
any degree finifhed it. How 
much more does it become me, 

tho' 
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thc>* I flioiild allow that at fuch a 
time ** I was writing/' to dif- 
claim all pretenfions " of hav- 
" ing written, Dialogues on tbc 
" Conftitution ?" 

Upon the whole, 1 am far from 
pretending that this form of writ- 
ing is the beft way of being ac- 
quainted with the fubjedb con- 
tained in thefe dialogues ; much 
lefs, that the prefent are the mofl: 
pleafing fubjeds for this form of 
writing. It is fufficient for me, 
if what thefe dialogues contain 
has weight enough to fend any of 
my readers, who before were 
ftrangers to the fubje<3:, to thofc 

great 
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great authorities, the fbuntait^ 
head, ffom whence fuch learning 

flows the purefl \ and that this 
mild and engaging forn^ is not 
improper for the fubjeft itfelf. 

I fhall then, with the vanity of 
an author, compare myfelf to one 
who in his travels over a bleaik 
and dreary country, has picked 
up fbme plants, which he after- 
wards transfers to fome delightful 
fpot, in a milder climate ; where 
their novelty at leaft may make 
them admired even among more 
agreeable produjftions, by thofe 
who would never have vifited 
them on their native foil. And 

if 
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jf after all they fHould have any 
medicinal virtues ufeful in life, 
they will be welcome wherever 
they can be made to grow; 
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§. !• ^T was one of thofe agreeable 
mornings in the ipring, when 
the fun cheers the whole face of 
iiatiire i the blooming ftatc of plants, 
the freih verdure of the earth, the foft 
air, and mulic of the birds, naturally 
tended to transfer a ferenity to tke 
minds of all that admired them. In« 
duced by thefe charms, Policrrtes Cet 
out on a vifit to his friend Eunomus^ 
who was iituated in a pleafant village^ 
at a fe\V miles diilance in the neigh« 
bourhood« 

Upon his arrival, he was introduced 
into the iludy, where Eunomus gene- 
rally 



2 EUNOMUS, 

rally retired after breakfaft to confer 
cxfite the mofl valuable hours in thq 
day, to the improvement of himfelf. 
The ftudy itfelf, by its fituation as 
well as its furniture, was well con- 
trived to anfwer this purpofe. It 
was built on an elegant model, in a 
garden, at fome diftancc from the 
houfe ; from which it was fhaded by 
a tuft of trees, and was open to the 
river, and a fine profpedt ariling gra- 
dually from the bank on the oppofitc 
fide, Thefe advantages, befides afford- 
ing Eunomus a retreat' fit for contem- 
plation, gave him likewife a moft 
agreeable relief from the fatigue of it. 
A perfon of his education and enlarg- 
ed notions, cotlld never want the 
means of converting fuch opportunities 
into an elegant amufement ; and mak- 
ing art contribute to fet off nature. He 
had in the courfe of his ftudies acquir- 

I ► ed 
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td a tafte for natural philofophy, and 
was provided with many of thofe in^- 
ftruments it furnifhes ; and which un^ 
der its directions procure fo many 
beautiful images to extend our rea* 
fon and enrich the imagination. Eu« 
nomus^ indeed^ being bred to feverer 
iludies could ufe employments of this 
kind only in the intervals allowed hiai 
by his Profeflion ; but he never was 
of opinion^ that the iludy of his Pro- 
feflion was inconfifient with thefe or 
any other purfuits held in fubordination 
to that, but rather feemed to thinks 
that a man was capable of being a bet* 
ter lawyer by being in fome degree a 
philofopher or a divine. For without 
a habit of reafoning from general prin- 
ciples, h^ ufed to think the mind 
wpuld be ill qualified to judge in parti- 
cular cafes : and the idea of obedience 
to laws would often be very imperfect 
. Vol. I. G with- 
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without recurring at times to a purer 
fource of obligation and ilronger mo- 
tives than any that laws themfelves 
can furnifh. 

After the ufual compliments paffed 
on both fides, the two friends entered 
upon various topics of converfation. 
Policrites calling his eye upon the 
table, among other books, faw the 
Odyfley of Homer opened in that part^ 
where the difcovery of Ulyffes to his 
aged father is fo pathetically defcribed; 

The a0eAing ftrokes of that page, 
fays he to Eunomus, which I obierve 
has lately engaged your attention,, re^ 
mind me of the lofs I (hall fuftain, hy 
being now obliged to quit thoife in-t^ 
chanting fcencs of fancy for the 6cy 
and intricate paths of law. I wi03i 
the poets had Icfs power of cap- 
tivating the imagination, or that thdp 
power was attended with lefs fatal 

oon« 
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confequenccs to the deeper parts of 
learning. The foil of Parnaflus^ I am 
furc is barren, however pleafant the 
air of it is. But why fhould I blame, 
the poets in particular^ when other 
arts tending only to poll (h and refine 
the manners are fubjeft to the fame 
imputation ? Thofe who are addidled 
to this Profeflion, ought to give them 
all up; or at lead muft allowj that 
by retaining their fondnefs for thefe, 
they retard their progrefs in that. 
They occafion the lofs of much time, 
and at beft are things, with which the 
ftudy of the law has no manner of 
cennedliou. 

£ tXNOM tJS. 

§. 2. I admire your honefty (replied 
Eunomus) rather more than your zeal : 
your former paffion for the liberal arts 
I perceive has not reflraaned you from 

G 2 thinking 
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thinking freely of their real value j 
nor has the fondnefs^ which you ob- 
ferve I illll retain for them» hindered 
you from delivering your thoughts oa 
that fubjedt with the fame freedom 
to me. It muft be confefied you fpeak 
the fenfe of a large party, who have 
ever looked upon the black letter in 
the old Reports and Statute Books as a 
kind of fpell on the underftanding : or, 
in a more familiar phrafe^ as if law- 
yers had entered into a recognizance 
to talk and think of nothing but law > 
and that on pain of forfeiting all fkill 
in the Profefiion. I am glad^ how-, 
ever, that you have taken the cauie 
into your own hands. You will labour 
more in its defence, and not rely on 
numbers of your fide inftead of ar-* 
guments : or, as too many advocates 
would do, oppofe the weight of a 

multi«> 
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multitude of bad precedents to the 
clear dicfitates of common fenfe. 

I anj perfuaded (for my own part) 
that all arts and fciences have fome 
kind of connedlion with one another ; 
and that ** Law," as one of thefc, is 
not, as you feem to reprefent it, like 
one left on a defart ifland, and (hut 
out from all fociety : but that there is 
a mutual intercourfe condantly kept up 
between the law and other fciences ; 
the firft by protefting the latter, and 
the latter by the various lights and 
illuftrations they afford in the ftudy of 
the law. 

POLIGRITES. 

§. 3. Your conclufion is obvious; 
and it will be little to my honour, if 
I do not ftop it in its career, by 
weakning the premifes from whence 
it is deduced, fiefore I enquire into 
this conneiflion as a fa<£t, I wifli you 

G 3 would 
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would explain what you meran by fo 
vague a term. And in the courfc of 
your argument, I fhall expeft you to 
ihew, not only that in the reafon 
and nature of things this connection 
between the arts and fciences fubfiils i 
but that there have been foqie, fo far 
advocates for the reafon of things, that 
they have made themfelves illuilriou^ 
examples of this union : and not turned 
all the reft of the arts and fciences out 
of doors ia favour of ope, either thra' 
partiality, or for want of room in the 
underftanding to receive them, 

ft 

EuNOMUS. 

I (bould not be unwilliog to. under- 
take this tafk fo much upofl any appre- 
h^nfions of defeft of proof, as of too 
great a demand: on your patience in 
attending to Co copious a fubjeft : efpe- 
cially to rby inartificial manner of 
5 treating 
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treating it ; which, however, you may 
partly thank yourielf for> by attacking 
me fo fuddenly, and totally unprepared 
for an exa£i: defence* 
- §. 4. Your calling upon me at the 
outfet for the definition of a term, that 
both in itfelf, and in this application of 
it, mud needs be fo well underflood, 
looks as if you was not very confident 
of fuccefs in the merits of your caufc ; 
and fo intended to take advantage of 
every little flip in point of form. Your 
once admired Tully at leaft fuppofed 
what was meant by this connexion 
to be known ; and he fuppofed (more 
than you will allow me at prefent) 
that it did fubfifl : otherwife it would 
have been an ufelefs topic in defence of 
his Archias. You remember what Pope 
as a poet faid to Jarvis as ^ painter ; and 
the illuflration they mutually gave 
to each other's (Indies, /* by art re- 

G 4 *' fleeing 
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^* flefting images to art." And cer- 
tainly the imitative arts» not only as 
having often the fame objedts in view, 
but as being alike dependent on the 
imagination, muft neceflarily be capa- 
ble of aflifting each other. The very 
rules of judging of the works of dif- 
ferent arts are often the fame; and 
from their refemblance it is that forms 
of expreffion, properly belonging to 
one, are applied in treating of another* 
In (hort, this refemblance is in a great 
meafure the ground of metaphorical 
language. To this we may add, that 
arts themfelves often invade each 
others province; the one imitating 
what without examples, on>e would 
imagine to be the peculiar objefts of the 
other. In proof of what is here ad- 
vanced, how can we elfe account for 
thofe conftant comparifons with fculp- 

(ure, painting jind mufic, to be met 
T with 
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with in Ariftotle, Tully, Horace, Lon- 
ginus and Plutarch^ while they are 
treating of the works of orators and 
poets ? Has not Addifon in his travels 
abundantly proved» that the flatues and 
marbles he met with, are befl illuftrated 
by defcriptions of poets? And, that 
in points of antiquity, the remains of 
ancient artifts are inexplicable without 
comparifon, is evident from a thoufand 
inflances : before I will permit you to 
decide againft me, you /hall at leafl: 
read over Addifbn's Treatife on Medals : 
and the Polymetis, written on a larger 
plan: and tho' I was not to prove 
the immediate connection between any 
two particular arts, yet I hope you 
will allow me to infer a connedlioa 
between the extremes, if I can prove 
to your fatisfai^ion fome intermediate 
art is equally ufeful to any two feem- 
jngly disjointed and independent. To 

prove 
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prove them in any degree auxiliary 
to the principal will I think be abun« 
dantly fufficient to recommend them. 

POLICRITES. 

§. 5. I fet liftening with fome un- 
eafmefs for fear of turning fceptic: your 
argument feems to take in the whole 
circle of fciences; all are neccffary 
at this rate to be attained; and if 
I cannot mafter them all, I fhall be 
allowed to underftand none ; I expeft 
prefently to be told I can be no lawyer 
without knowing that the angles of a 

« 

triangle are equal to two right Ones ; 
or that the property of a field cannot 
l)e difputed in Weftminfter-Hall, but 
by thofe who know how to meafure 
It. Merchants, upon more than one 
bccafion, have told us that lawyers arc 
improper judges of mercantile contro- 
verfies ; and the fame incompetence 

has. 
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h^8, you know, been infifted on In fa* 
vour of ecclefiaftical jurifdidtiony and 
in exclufion of the common law« 

EUNOMUS. 

" §. 6. Not to mention that your' ob- 
jedtions have anticipated my argument, 
and therefore I (hall take no particular 
notice of them, now ; they all go up- 
dn a grand miftake— by fuppofing* that 
a lawyer, to judge in any cafe that 
comes before him, muft be an adept 
in the feveral arts of his clients ; and 
that he cannot determine the right in 
queftion, without he underftands the 
praiftice of the trades or employments 
from whence it arifes. But I may even 
refute you in your own inftances ; by 
defiring you to recolleft a paflage in 
Xenophon, where Socrates recommends 
Geometry and Arithmetic as a part of 
general education, but is far from ap- 
proving 
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proving of bis fchoIar*s exploring the 
myfteries of either of thofe fciences. 
Or to put you in mind of a later autho* 
rity — ^but I defire no authority may ex- 
tend beyond the reafon of the thing ; 
fbr I mean to obtrude no notions under 
the fandion of a great name : but flill 
in juftice to the authors^ when I bor- 
row the argument, I ought to tell you 
from whence; and I remember the 
time when an opinion of Socrates or 
L4)€ke» tho' it had nothing new in it, 
would weigh more with you, than if it 
had been a truth filently acquiefced in 
by all mankind. 

§. 7. Mr* Locke would fcarcely have 
mentioned geometry in a treatifc of 
education^ unlefs, in his opinion, fome 
acquaintance with it, was of general 
utility. What that utility is, he has 
hinted more than once in a more per- 
fc<a work, and on a more weighty oc^ 

ca{ion« 
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cafion. No lefs than the powers of 
the mind arc jnterefted in the re- 
fearches into Geometry and Algebra: 
and I think he has very forcibly ex- 
plained himfelf on this head> by fay- 
ing» that he recommends thefe *^ not 
'^ fo much to make men Mathemati- 
^^ cians as reafonable creatures/* 

POLICRITES. 

I know not then whether Mr. 
Locke would not have had above half 
the Earth converted into a madhoufc : 
for at his rate of thinkings one fex, I 
believe, mufl be void of reaibn, and 
many of the other could rarely make 
pretenfions to it, by producing a certi- 
ficate of their having folved a problem 
in Algebra. I mufl own he would have 
made a very loyal fubjedl in Swift'si 
kingdom of Laputa, 

EUNOMUS* 
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EUNOMUS. 

Your raillery is but ill pointed at Mr.^ 
Locke; and the honours you would 
confer on him in that refpedt fecm 
but very little deferved. His fkill in 
thefe fcienccs was far (I believe) from 
that of an adept; and indeed much 
lefs than he propofes, will anfwer the 
purpofe for which alone he recommends 
them. For the attention to be acquired 
by thefe Audits ; the perfpicuity and 
juft form of reafoning for which they 
are fp defervedly commended; and 
which they will imperceptibly commu- 
nicate to every one that is at all con*- 
verfant with them, may (I will ven- 
ture to fay) be learned as well from 
the firft book of Euclid as from the 
fix firft. But when I allow with Mr. 
Locke, and the author of the Analyft, 
that Geometry is an excellent logic, I 

would 
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would by no means exclude logip 
properly fo called : nor would I at* 
tempt to iniinuate, that a figure in 
the literary world might not fome* 
times be made without the knowledge 
of either. They are both confeffedly, 
when well regulated, excellent means 
of forming the underflanding, and 
directing it in the fearch of truth ; but 
they are not the neceflary, nor thp only 
means. Nature and habit without 
rules are often fufficient to attain thi$ 

• # 

end : but who will pronounce any 
rules ufelefsj becaufe fome by peculiar 
happinef^ arc able to do without 
them ? 

P0L1CRITE$. 

I find I may without prejudice ffrant 
to you, that there is fome connedioA 
between the arts : but thia concefiioii 

will 
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will only increafe my doubts, and yoUf 
difficulty in fatisfying them, about the 
poflibility of the attainment. Yott 
look as if you would have every fcholar 
invefled with all the arts and fciences, 
and compleat in himfelf, like the 
philofopher in Tully, who had no pare 
of his drefs but what was of his own 
making* Befides, the principal part of 
your undertaking is Aill in arrear ; to 
ihew what a lawyer has to do with 
them : and for that reafon I was will* 
ing to (pare you fome trouble in ex- 
amining every article of your account; 
but I expe£t you (hould make me 
amends on this head; otherwife I 
ihall periift in my intention, and leave 
you to enjoy your Greeks and Romans 
by y^iirfelf. And at prefent, I fhali 
rank in the fame number, as foreign 
to our profeflioB, the ftudy of anti-« 

quities. 
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quities, claflical learning, and all your 
admired arts ; which, however con- 
ncded with one another, have little 
or nothing to do with the ftudy of 
the law. — But I ftill lay open to a ra- 
tional convidtion, if you have courage 
to undertake it. 

EUNOMUS. 

I hope in general to give you ibme 
fatisfadlion, and to fend you away bet- 
ter pleafed with your own profeffion 
than you came here ; for it muft be ra- 
ther difficult to give up what you feem 
to have once fo much admired. Bc- 
fides attempting to prove even this con- 
neftion in the abftrad, as I in fome 
meafure did Ihe other, there are many 
topics (I flatter myfelf) that can be 
more forcibly applied here than in the 
other cafe. No doubt you veill laugh 
at me, if I (hould think of *' giving adls 

Vol. I. H of 
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of parliament in evidence on this iflue:** 
or refer you to your own report books 
in fupport of part of my argument. 
I thall even go fo far as to produce you 
fome illuftrious examples (as you called 
them) of this union ; and part of my 
fcheme will be executed by reminding 
you of fome books, which thofe of 
your own Profcflion have obliged the 
world with ; and which befpeak an 
acquaintance with fome of thofe arts 
you now diipute the ufe of. 

§.8. When you called upon me to 
produce inftances in our Profeffion of 
thofe who had in themfelves connected 
law with other fciences, you did it (I 
imagine) rather with an air of oppofi- 
tlon than of real doubt ; ^d as if you 
would triumph, without a viftory. 
Can I fuppofe you are unacquainted 
with the undoubted evidence, many of 
the greatefi: lawyers have left in works 

of 
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of this kind ? Muft I remind you, for 
inflance, how Hale explored the depths 
of divinity, mathematics, and hiftory ? 
How the hiftory of Utopia holds up 
in the mirror of fancy, the pidlure of 
a well-policied ftate, its arts, its laws, 
and government ? Or am I to repeat 
to you a catalogue of Lord Bacon's 
writings, before you will hear of him 
in this re(pe<9: as ** the wifeft, brightefl 
" of mankind ' ?" 

But I think I may conclude, that 
we have had fome who have perfe<5tly 
underftood many of thefe arts, though 
they have not left or ever written a 
iingle treatife upon any of them. I 
will conclude this— either if it is at- 
tefted by credible witnefTes; as Ad-^ 
difon and Swift both allow of Lord 
Somer's, for inftance,— or if in their 
writings on other fubjedls, or their 

*» Ethic Epift. 4th. 

H 2 public 
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public elocution^ fuch a vein of ima* 
gination runs thro' their arguments, 
fuch a fpirit in their images/ that 
they could no more exprefs themfelves 
in fuch a manner without having a na- 
tural turn for the liberal arts, and having 
been much converiant with them, than 
you can fuppofe a reprefentation in a 
mirror without theprefence of the objeft 
it refembles ; or a parody on Homer or 
Virgil made by a perfon who has ne- 
ver read the paifage to which it alludes. 
But for evidence of this kind, you mufl 
read the characters of hiftorians ; tho' 
in this refpedt recent tradition is often 
perhaps a more faithful regifter thanhif- 
tory. After what I have offered, and 
what you may colledt on this head, I do 
not know whether it will be too much 
to fay (as Finch has faid) '^ that the 
•* fparks of all fcicnces in the world, 
** arc raked up in the aflbes of the law." 

3 POLI- 
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Oh no ; it is rather faying too little 
than too much, every thing confider- 
cd. Finch himfelf, indeed, is a little 
too narrow in his premifes, tho* he 
makes up for it in his conclufion. If 
I remember right, he refts the connec- 
tion of the Jaw chiefly with the arts 
of logic, grammar, and Qthcr dry fpe- 
culative fyftems. But the more ordi- 
nary and familiar ocurrenccs of life, 
are not without contributing their 
quota of legal knowledge. Thus, for 
inftance, the fage Littleton deduceth 
the very name and nature of bringing 
cftates into hotchpotch from a " pud- 
" ding," and gravely informeth us of 
the reafon of the name, becauie 
(faith he) " in a pudding is not com- 
^* monly put one thing aione,. but 
** one thing with other things toge- 

H 3 " ther." 
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** ther." And nobody, unacquainted 
with our good old writers, mafter 
Brafton and mafter Briton, would 
imagine that fo common an objedl as 
a bowl rolling down a hill, might lead 
us to a true theory of defcents of in- 
heritances ; for the Angular circura- 
ftance in our law, of eftates never 
afcending to the father, is accounted 
for by them from the law of gravita- 
tion. And then how much muft wc 
be interefted in the ftudy of natural 
hiftory, to trace that exadt fimilitude. 
Lord Coke tells us (from the parlia- 
ment rolls) is fubfifting between an 
elephant and a member of parliament. 
Happy for our good country in this re- 
fpedt, that the law has eftabliflied it 
as a maxim ^^ that no fimile goes 
♦* upon all fours." 

Juft ab%ut this part of the converfa- 
tion, a pleafure boat was going along 

the 
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the river, and the mufic was playing ; 
which echoing from the rifing hills, 
and foftened in its progrefs over the 
furface of the water, agreeably fur- 
prifed the two friends, and for a few 
moments interrupted their difcourfe. 

But Eunomus taking advantage of 
the incident that occafioned the inter- 
miflion, aiked his friend, whether he 
thought mufic an enemy to law ? 

POLICRITES. 

§•9. Its not being an enemy only, 
will not anfwer your purpofe; the 
queftion is, ** what connexion has it 
with law ?" 

Eunomus* 

The fame connexion, . I ihould 
think, that good fpirits and a calm un- 
ruffled temper have. And tho* it is 
not every body that loves mufic ; or if 

H 4 they 
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they did, would it be worth while on 
all occafions to fend for a mufical in- 
ftrument to recruit the exhaufted fpi- 
rits, or reftore the tone of mind when 
weakened by an intenfe application ; 
yet I queflion whether the cfFedls of 
mufic, (fo common and improved as 
it has been within this laft century) 
are not ftill fo great as to make the ac- 
counts of the Antients lefs fabulous 
than they may feem at firfl: notice. I 
will maintain^ that you will flill find 
as much ufe of your inftrument as you 
did before. 

PoLICRITES. 

Whether I (hall have time to ufe 
it as much as I did before, I cannot 
tell; but you may fave yourfelf any 
farther trouble on that point, and pro- 
ceed in your journey, for you have a 
great way yet to go. 

EUNOMUS. 



J 
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EUNOMUS. 

Well ; but^ in the laft article you 
have granted "^pie a little more than 
you think for. When Handel (whom 
for his comprehenfive genius I would 
venture to call the Homer of mufic) 
and thofe other excellent chiefs of the 
mufical tribe^ have fuch pretenfions to 
your efteem ; has not Homer and every 
other favourite of the mufe a much 
greater claim to it ? The amufement 
from one fource is not tranfient, as 
that from the other : it rcfrcflies and 
it improves ; it is retained in the me*- 
mory, refines the imagination, and 
augments the treafure and powers of 
the underftanding. The former com- 
pared to this, is like the fmell of a 
flower, which however pleafing, is a 
fhort gratification of the fenfes only : 
whereas this, like the delicacies that 

ftrike 
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ftrikc the palate, when digefted, be-* 
comes the fond and matter of ilutri-i 
tion. 

§. 10. But in barely mentioning the 
name of Homer, I am put on recol- 
ledling a] material advantage, that fa- 
ther of poetry, as weU as many of his 
defcendants, will afford to lawyers : 
—thofe I mean, who either trace the 
great fountains of juftice up to their 
head; or purfue the rivulets derived 
from thence in the innumerable chan- 
nels of political inftitutions. Homer 
alone is a mafter in both refpefts. As 
to natural notions of right and wrong, 
and fome of the moft elevated fenti- 
ments of morality, the fabled waters of 
Helicon were fcarcc purer than his 
writings. And thofe who are at all 
converfant in Grecian antiquities, know 
that many of the antient laws of 
Greece are preferved in both his 

poems* 
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poems. Could it indeed be imagined^ 
when fomething in almoft every art 
may be learned from Homer, that the 
great arts of government and legifla- 
tion alone were unnoticed ? 

I might on this occafion remind 
you of Terence, who befides the ut- 
moft chaftity of ftyle and lively por- 
traiture of manners, for which he is fo 
famous, has, in copying Menander, 
preferved many fragments of Athenian 
law. But inftead of running over 
paflages, or even the names of Roman 
poets, who have materials of this kind^ 
I will appeal to the many eminent 
writers of natural and civil law for 
this century paft, for the contribu- 
tions they have levied on the poets 
and orators even for the materials 
of their fubjeft; exclufive of the 
refrefliment they afford ; and which 
Tully infifts is fo neceflary to a mind 

fatigued 
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fatigued with the wrangling and jar- 
gon of courts. In ihort, it would be 
no difficult matter to furnifh out a 
poetical code ; which need not, how- 
ever, exceed the Corpus Juris, or our 
own Vincr*6 Abridgment, 

POLICRITES. 

I mufl: own I have as yet fondnefs 
enough for the poets, to prefer a quo- 
tation out of Homer or Euripides by 
way of amufement to a firing of cafes 
out of the Reports : and the Greek 
type, in my eyes, is at prefent more 
agreeable than the Gothic letter. But 
my judgment, is not to be corrupted 
•by my imagination. I do not want to 
be told that the poets can entertain or 
inftrudt in matters of antient ftory ; 
but what have thefe things to do with 
an Englifh lawyer ? You may as well 

infift 
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infift upon my making colledions of 
pidlurcs, coins, or foffils. 

EUNOMUS. 

I (hall fcarce infift upon your fpcnd- 
ing your income, and flinging away 
your time under a notion of improv- 
ing your tafte. Not that I would have 
you imagine fuch coUeftions ufelefs to 
any one, becaufe it might be improper 
to make them at his own expencc* 
I fhould be very forry that you fhould 
be at the pains of hunting over all the 
records in the Tower, and wear out 
your eyes in tranfcribing them. And 
yet, what colledlions are more valuable 
in our profeffiou ? In all thefe ^ cares 
you muft avail yourfelf of the diligence 
of others ; or fpend your life in heap-- 
ing up materials which you can never 
be able to make ufe of. 

Pol I- 
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POLICRITES* 

I begin to fee a little clearer the li- 
mits of your fcheme : for as you do 
not make it abfolutely neceffary for me 
to colleift the curiofities of my own 
country, you will probably difpenfe 
with my being acquainted with thofc 
of others in perfon. I was afraid I muft 
have made the tour of Italy, ranfacked 
Herculaneum for antiquities, meafured 
the Pyramids, or have been fent on a 
pilgrimage to the Holy Land. 

EUNOMUS, 

No ; — ^it is not every body that, like 
Scriblerus, is to make ** his own leg^ 
" his compafles," You muft be con- 
tent to travel by defcription, and wor- 
ihip the echo without expedling to 
hear the £rft report. What did your 
favourite Ulyflcs more by twenty 
I years 
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years travel, than obferve the " a^* ^ 
** poov ocvS^^oiv V* The firft may be done 
with fome profit, Icfs time, and with 
left danger, by reading the accounts 
of others. Suppofe that your own ex- 
perience would have made a deeper 
impreffion on the mind : and that the 
accounts of others are often impcrfeft 
for want of previous qualifications in 
thofe who make them; then it will 
follow, that perfons mufl be qualified 
to improve by travelling as well as 
any thing elfe. And that circumflance 
alone is fufficient to ihew, that thofe 
who would travel to any purpofe mufl 
be difengaged from employments at 
home. Befides, ** men and manners" 
lay open to obfervation in one fpot as 
well as another; and no way of life, 
I think, can fee more- of them than 
your own. 

POLI- 
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POLICRITES, 

Yoa put me in mind of your own 

« 

river, that rcflcfts every flower that 
grows on its border : there is fcarce a 
book in your fhidy but I fuppofe you 
eithet have or will allude to in your 
difcotirfe. How comes it all this 
while, I have heard fo little of my 
admired TuUy, (as you was pleafed 
to call him) and of thofe " who ful- 
" min*d over Greece," to ufe the 
words of a poet% that I may fhew 
you have made fome progrefs in my 
converfion. 

EUNOMUS. 

§•11.1 thought the Orators, both 
of Greece and Rome, had long before 
thisTpoken for thcmfelves ; and I, by 
any recommendation of their art, 

* Milton's Pftradife Regained. 

fhould 
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ihould have been in the condition of 
Plutarch's Sophift, who after having 
made a tedious harangue in praife of 
Hercules, inftead of being thanked 
for his pains, was afked, who had faid 
any thing againft Hercules ? The Ora- 
tors of Greece and Rome are qualified 
as well as the poets to entertain- in 
their turn: the poets, we are told, 
were their fathers ; the likenefs is ftill 
vifible; the latter often refembling 
the language and turn of fentiment 
of the poets, and they in their fonmed 
fpeeches, exhibiting fome of the beft 
examples of oratory. The fpeeches of 
Homer, Virgil, and Milton, have aii 
advantage, of which there is much rea- 
fon to regret the lofs, in the remains of 
ancient orators. They in many inftan- 
ces contain a complete debate ; and the 
fubjeft is difcufled with all the acri- 
mony and inventive of a fpirited reply, 
Vot. I. I This 
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This example has been copied by the 
antient hiflorians, who to introduce 
fpecimens of their eloquence, have in- 
dulged a vein of fiction under the air 

of truth ; ' and compofed fpeeches for 
their heroes, fuited to the occafions 
and charaiflers they fuftain. And who 
is there, tho' he knows them to be 
iidlions, tho' in the fevere eye of criti-^ 
cifm they are fo many violations of 
hiftorical truth, that would be dcr 
prived of thofe excellent ftrokes of 
eloquence, we meet with in Livy oir 
Salluft, Xenophon or Thucy4ides ? 
Orators have fo near a connexion 

r 

with our profeffion, that if your know- 
ledge, as a lawyer, is to go any far- 
ther than your own breaft, (and fure, 
fcire tuum nihil eji — for what is a 
lawyer without clients,) how can yotj 
hope to communicate it with ftrcngth 
and perfpicuity, without fomo afliftance 

derived 



derived from that quarter ? Perfuafiort 
isr commonly the effedt of art j and it 
is an art neceflary to be cultivated by 
lawyers, becaufe their clients, always 
in oppolition to each other, can nevet 
have the right and juftice of the cafe in 
favour of both* 

PolicriTeS* 

1 hope you would not cdnlpafe ft^ 
tvrangle in Weftminfter-Hall, to a 
weighty debate in the Roman Sfenate ? 
Or miftake your own conftitutiqn fo 
far, as to think that. your orators at 
the bar are to make law juft as they 
pleafe* They may^ and I believe of-« 
ten do, give proofs of their eloquence^ 
by fpeechcs of an hour long; and a: 
reply as long again. I could tell you 
of thofe, who, in Shakefpcar's phrafe ^, 
•* ipcak an infinite deal of nothing ;'* 



' Merchant of Venice* 

la but 
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but from the little that I underftand^ 
the cafes and adts of parliament muft 
at laft fpeak for themfelves. 

EUNOMUS^ 

As clear, fettled, principles of law^ 
I agree with you authorities cited are 
never difputed or difputed in vain. 
But is their ov/n authority always fo 
fettled ; or their meaning fo clear and 
determined, as to admit of no alterca* 
tion ? Is there no difficulty in conned* 
ing them together, in fuch a manner 
as to adjuft them to the complicated 
circumftances of the cafe in queftion ? 
Or when the law and the fa£l are af- 
certained, is there no room upon fome 
occafions to apply to the difcretion and 
equity of the Court ? 

I am a little furprifed, however, to 
hear one that talks of the Conftitution, 
entertain fo mean a notion of Weft« 

minfter- 
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minftcr-Hall. Have not Engliflimen 
lives and property to defend as well as 
Romans ? And you mufl needs know 
they are as jealous of attacks on 
either, 

I will not go fo far as to think their 
opinion worth an anfweo who hold, 
that modern times are flrangers to, or 
rather will not bear Eloquence: be« 
caufe I think they are fufficiently re- 
futed by fad. And the notion is as 
deflitute of found judgment, as it is 
contrary to experience. Nor do I 
think the notion of others is better 
founded, who maintain, that an En- 
glish bar will not admit of Eloquence, 
being of a nature extremely different 
from the courfe of judicature in Athens 
or Rome : from which as we are fup* 
pofed to be acquainted with the only 
true models of eloquence ; fo the cir- 
cumdances of former times and differ* 

I 3 «« 
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cnt forms of policy are thought to ex- 
clude all others as much from the ap- 
plication of eloquence, as from a com- 
petition with the great orators of thofo 
days. 

I am fpeaking to one who knows 
from hiftory and his own experience^ 
that even here the fadt is direflly 
otherwifc. But was I to borrow no 
argument from experience, it would 
be enough to fay in general that Elo-- 
quence is the common child of free- 
dom and of knowledge : that in any 
State, where the maturity of it a Icarn^^ 
ing keeps^ pace with the freedom of 
its conftitution, men mui3: have coa-p 
ftant opportunities, and they will be 
able to make the beft ufe of opportu- 
nities to perfucade or refute ; will find 
ample field for panegyric or fatirei 
will be able to caife or overcome oc-^ 
cafibnal oppofition. AH which are no 

other 
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dther than the various modes and cha-< 
radters of eloquence conceived in the 
abftraft. Nor as to the particular ap- 
plication of it to our profeflion, fhould 
I think thofc would have very firm 
ground to ftand on, who would argue, 
that in a conftitution governed by law, 
particularly in the very courfe of ex- 
pounding that law, or debating on it, 
there can be no room for the free ufe 
of genuine eloquence : fuch as, ac- 
cording to the true idea of it, may 
command the paffions while it convin- 
ces the judgment ; may bear down all 
oppofition, and ,carry every thing in 
triumph before it. 

To explain myfelf, I will not fcru- 
ple to fay, an addrefs to a Jury is the 
field for eloquence ; as an addrefs to 
the Court is for argument. And thus 
(however they may accidentally inter- 
mix) the provinces of ftridl reafoning 

I 4 and 
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and of eloquence^ as to the prefent 
application of them, are as diflind: 
from each other, as law and fact are. 
Nor yet would I fcniple to allow, that 
in our books much fewer inftances 
occur of Eloquence than of Logic, 
tho* I am contending, that the fame* 
Profeflion is a fchool for both. The 
reafon is, one is a dry independent art 
that borrows no affiftance from occa- 
Hon, time, or place : the other is fo 
niuch indebted to all thefe, and above 
all, to the form of expreflion and the 
manner of the fpeakcr, that the beft 
account of it at fecond hand, com- 
pared to its original exertion and 
influence, is like a print copied 
from a painting of Titian's or Claude 
Lorain's ; which may be corre<!t 
enough, perhaps, as to the defign, but 
muft be ftript of the peculiar excel- 
lence of the original, its warmth of 
7 colouring. 
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colouring. And thus it is, that tho*, 
for inftance, the elements of Euclid, 
or fome pieces of Arifto tie's, arc the 
fame to us as they were to thofe of his 
own times ; the remains of Tully or 
Demofthenes are not. 

With thefe allowances, I may ven- 
ture to add, that fome few fpecimens 
in the State Trials may be looked upon 
as excellent inftances in this Prpfeffion, 
both of argument and of eloquence : 
tho' I confefs for the latter, it is always 
better worth while to confult the 
times, than any books whatever. 

When I fpeak of the times, I am 
tempted in fome meafure to reft my 
appeal to the prefent. For how can 
we reafon better, than from what wc 
are befl acquainted with ? I have in* 
timated, trial by jury is the proper 
fcene for eloquence : our fubjedt there- 
fore is confined to the Bar without go- 
ing 
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iflg fa high as the Bench • And, I 
think, in this view I can remind you 
of the moft diftinguifhed charaders of 
eloquence, that all occur at this mo- 
ment in one iingle field of aftion. Of 
which, if any particular charader 
(hould be furpaffed in other quarters, 
yet I am fure no other quarter can pro- 
duce fo many together, and fo totally 
different from each other. 

The firft in order, is a fpeaker of 
fo uncommon a flow of true natural 

humour, affifted by gxeat experience 
and obfervation of the world, that 
none but the ob}ed of it can refufe to 
join in the laugh : a fecond, always 
clear, feniible, fluent, and infinuating : 
the next, a nervous and learned fpeaker, 
and on occafions a mafter of the moll: 
ftrong and liberal irony : a fourth ex- 
celled by none for folid knowledge of 
his profeffion, with a clear, fl;rong, 

and. 
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and manly ftyle of expreflion. Then 
comes another, of whofe peculiar excel- 
lencies, as a public fpeaker, if I was 
to give my own opinion, I fhould^ 
without a moment's hefitation, refer it 
to his furpriiing fubtilty and imagina- 

tion. 

After thefe, if after thefe, (who arc 
the greateft conftellation of orators ia 
our profeffion, that adorn any one par- 
ticular fpot out of IFeJiminJier-HaU) it 
was neceffary to look out for a finglc 
charafler, the moft perfect in its kind ; 
there is but one that I can renvind 
you of j who^ as he unites in hin^elf 
many of thefe peculiarities, fo the trial 
by jury, as much diftinguifhes even 
him beyond any other exercife of his- 
abilities, as it does ia this refpeft di- 
ftinguifh him from all others ; who is 
confcffedly allowed to be with ea& tl^ 
greateft nifi-prius lawyer of thefe days ; 

if 



46 E U N O M U S. 

tf he was ever excelled, or even equalled 
in any other. 

The outlines of thefe few charadlers, 
tho* faintly drawn, yet I hope with 
ibme degree of likencfs, are fufficient 
to fliew our profeffion has, in its own 
peculiar province, fome pretenfions to 
eloquence. Befides, thoTe who have 
acquired eminence in this profeffion, 
feldom confine themfelves to the duties 
of this alone. The figure they have 
always made in the Senate, as well as 
the Hall, (hews the ufe of eloquence 
more than any thing I can fuggeft to 
recommend it. And tho' their inclina-* 
lion or their opportunities may not al- 
ways lead to politics, I mean the care 
of this kingdom, confidered at large 
with refpedl to foreign meafures, its 
commerce or its alies; yet fure, under 
the notion of a legiflature, none are more 
proper to^attend and advife the mak^ 

in| 
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ing oF good and ufeful laws, on which 
the very being of a ftate depends. Turn 
to any period in your own hiftory, (you 
will fcarce deny the ufe of hiftory) 
you will ever find fome illuftrious per- 
fons fuflaining the united charaders of 
lawyers and flatefmen. 

POLICRITES. 

§. 12. I am fo far from denying the 
ufe of hiftory, Englifti hiftory I meaot 
that in my opinion, if any thing has a 
diredt and immediate connection with 
law, it is this. I rather wonder, fb 
little of this kind has been left us by 
perfons of this profeffion. For who 
can be fuppofed to be better acquainted 
with the conftitution, than thofe whofe 
province it is to defend it in fo many 
ihapes; and who, from the nature 
of their ftation, are moft converfant 
in records, the pillars of hiftory ? 

who. 
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who, from their acquaintance with 
evidence, the manner of ftating fads 
diftindtly> and examining what is or is 
not probable, can better fill up the 
draught of hiftory as it is left us by 
one of the beft judges of antiquity ? 
•* Nequid falfi dicere audcat, nequid 
•' veri non audeat." — Perhaps it would 
be a flender commendation, where the 
track itfelf has been fo little frequented 
in this Country, to fay none have made 
a nearer approach to fame, thro' this 
avenue, than thofe who have flood 
foremoft in our Profeffion. I think I 
need not explain my meaning by men-* 
tioning the hiftories of Henry th^ 
Seventh, and the Civil war. That this 
track has not been more frequented 
by fome of the fame fet of men, may 
be imputed to their want of leifure; 
in fome meafure to a delicacy perhaps, 
in declining to relate tranfadions, m 

which 
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which their own part, tho' often con- 
fiderable, was only fhort. But in gene- 
ral it is much to be lamented, that in 
this Country, immortality of reputa- 
tion, which is one great fpur to ac- 
tions, and wifely made perhaps 

The loft infirmity of noble minds f 

is after all left at the mercy of obfcurc 
and private hiftorians. We have few 
Xenophons and Casfars ; as few Bacons 
and Clarendons ; few in any public ca- 
pacity who have penned memorials of 
the times in which they lived; and 
defcribed the fcenes in which they afted 
themfelves. 

E U N O M U So 

I wifh by your own example y<y^ 
may increafe the number : your opi-^ 
nion of hiftory, I fee is already ilrong 
enough to excufe my filence, as to its 
profit in your own profeffion* I wifl 
I only 
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only make an obfervation that occurs 
to me at prefent, with regard to fomc 
circumftanccs that I think more par- 
ticularly ufeful to this end. 

POLICRITES. 

The only point in which at firft 
hearing I have agreed with you, 
throughout your argument, was fo far 
from being intended to ftop you in 
your obfervations, that my curiofity 
and want of information in this par- 
ticular will make me liften with more 
pleafure and attention. 

E U NOM u s. 

§.13. I oftly wifli you may not re- 
pent of your encouragement. As the 
chief ufe of hiftory is to teach by ex- 
amples, I think the drawing charadters 
ought to be well, regarded by hiftorians, 
as it is the cleareft manner of exhibit- 
ing 
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ing examples. There are but two me* 
thods of doing this : either they iotro^^ 
duce the perfons into their .hiftory by 
drawing his character previous to the 
relation of the events that form it ; or 
they kill him firft, and then» after the 
manner of the ^Egyptians, icrutinize 
his condud. The ufe of drawing cha^ 
raders is ccmfined only to the principal 
agents t fubordinate inflruments are not 
of fufiicient importance to merit fach 
care of the writer or attention of the 
reader. 

tn both cafes you will eafily allow 
there is this juftice doe to the perfoa 
from the hiftorian <' in drawing the 
^^ character correfponding to his ac^ 
'^ tions/' that is, fuch as his adions 
taken together may warrant. In the 
language of our profefiion, the charac-* 
ter is to be confidered as a verdid 
founded on the feveral adions related 

Vol. I. K by 
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by the hiftorian, all of which are to \}6 
admitted in evidence. And the reader 
is to judge, whether the hiftorian has 
given a true charader, upon a fuppofi- 
tion that all the evidence the hiftorian 
had, is laid before the reader ; for he 
can decide whether the charadter is 
drawn agreeable to that evidence. 

But in the firft cafe, writers often, 
in treating of their own times, give 
charadters from their own perfonal 
knowledge; and confequently, they 
may have evidence which is not laid 
before the reader, fince the general 
character may have been formed by 
his cotemporaries on feveral adions, 
which make no part of the hiflory ; it 
may fairly be the rcfult of private ac- 
quaintance in private life. In fuch 
cafes it is no impeachment of the 
juftice of the hiflorian, if the actions 
related do not come up to the cba« 

raster 
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fAtSef afligned the agent : it is fufii-* 
cleat in tha main, that they do not 
contradidt it. The eharader in thefo 
inflancesy is previoufly inferted as an 
explanation of the fubfequent adions : 
and they teach us to examine the 
judgment of the hiftorian in the ac- 
count of thoie adtions ; fince by being 
previouily made acquainted with the 
character, we fhall know whether the 
motives afligned as the caufes of par-« 
ticular actions are juft, by their cor- 
rcfponding with the general charadler- 
This method, you know, is commoi\ 
with Lord Clarendon, Burnet, and 
Swift, * 

§. 14. Ainong other modes of 
fearching hiftory, the ftudy of compa- 
rative hiftory feems of great fervice* 
Our knowledge in generaljr is not fo 
much incjreafed by an acceflion of new* 
ideas, as by comparing the relations of 
thofe ideas we already have. In flu 

K z fa.7xe 
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fame manner the knowledge of liieT 
Conftitution is advanced by compara-^ 
five hiftory: (bat is» by comparing 
iimilar events in the courfe of hif-*' 
tory i and by comparing the dif* 
Ibrent accounts of the fame event 
by different biftorian^. The latter 
tends to eftablifh fzdiSy as the other 
does to apply thern^ It is little more 
than idle curiofity, to treafiire up fafta 
without applying them $ but it would 
be dangerous to apply them to other 
cafes before their own credit is fuflw 
ciently eftablifhed^ 

§. i^. I think there can hardly 
be any doubt that hiftory is of great 
ufe in ftudying the law of nations : 
indeed hardly any point can arife in 
the law of nations^ but what may ht 
proved or illuftrated from thence. 
And the reafon is plain « The cuftom^ 
ufage^ and pradtife of different nations 
kave, in many points that are indiffer-- 

ent 
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cnt in themfelves^ and not of natural 
i>bligation5 been confidered as the law 
of nations : and it is the bufinefs of the 
hiftorian to fecord this pradice and 
ufagCj as far as it is connedled with hi« 
proper fubjeft. But when the law of 
nations is coniidered only as the law of 
nature applied to focieties^ and fo ex- 
tends the obligations from nation to 
nation^ which arife by nature between 
man and man $ the ufe of hiftory is 
lefs abfolutc; and the examples }t 
gives are to be coniidered not as 
proofs^ but illuftrations only. The 
jeafon is Ukewife plain : becaufe in 
this cafe it is the bufinefs of hiftory, 
^^ to find the fad and not the law/' 
The eterqal dilference between virtue 
and vice^ will render the quality of an 
9dion under given circumftances^ pre* 
icifely the fame in all ages. And there- 
fore the Quinber of e^pamples in hiftoiy 

K 3 to 
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to any one point, will not create la*' 
in this rcfpcSt, as it does in the other. 
'And this diiFcrence muft ever be at- 
tended ,to, or hiftory will miQcad rea- 
fon by falfe colours. 

There is a natural connexion be- 
tween "law and fad;** I would al- 
raoft venture to place them among 
Mr. Lockers infeparable ideas. The 
latter undoubtedly gives rife to the 
former, confidcrcd as pofitive inftitu- 
tion : for there are few things a legi- 
flature can forefee before they happen ; 
and the latter fcarce ever do happen, 
but the mind, in its furvey of them, 
calls in the affiftance of the former, 
(the former I now mean in a more 
extended fenfe) by enquiring whether 
what has been done, is agreeable to 
the natural notions of reafon, or the 
dedudions of reafon applied by pofitive 
laws to the convenience of fociety. 

There 
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There muft be the fame connexion 
between '* law and hiftory^*' that there 
is between law and faA : for whether 
we hear of the fads or read of them in 
hiflory, can make no difference; we 
judge of them by the fame rule in 
either cafe. The hiftorian indeed has 
it in his power to help us to form this 
judgment : and you well know this 
has been laid down as a rule for writ- 
ing hiflory ; and the bed writers (who 
in reality in all arts furnish the rules) 
have complied with it. It is this 
that diftinguiflies Livy^ for inftance, 
from the " Annales Pontificum," the 
early form of hiftory» which you may 
imagine was as dry as a parifh re-^ 
gifter^ or at beft on a level with a 
Gazette. 

§b 1 6. But to apply this reafoning 
more particularly to our fubjedt : thd 
eonnedion between the law of Eng-^ 

K 4 land 
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]and and the hiftorj df England, is 
founded on. their reciprocal uies to 
each other. And the ufc of hiftor^ 
to law, is evident in thde paf ticolair^ 
among others. 

I, In giving the proper weight to 
written evidence, by enabling us tQ 
confider the tin^s of which it bears 
witnefs. Written evidence is pf th<| 
Iiigheft ufe in matters of fhe greate^l 
confequence, whether public or pri-r 
yate in their nature 3 in queAions of 
antieat right, prefcriptions,^ and tl^ 
like» And the written exhibits^ pro* 
duced either on the iame fide as pat 
role evidence, or oppofed to parolg 
evidence, can never hayc their true 
force computed, without coi^fidering^ 
befides many internal circuniflanceSji 
^^i their nature^, ho\Y preferved, ir^ 
^}y>fe cuAody, &c.) the ftate of pubr 
^€ af airs 9t (he t^nsie th^y b^ar date ^ 

■ 

and 
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«nd likewife in many cafes, the inter**- 
vening hif^ory to the rifp of the quef- 
f ion ; bccaufe the tentper of the king- 
4om^ the prevailing notions (as I fhaU 
Jhave occafioti to obferve) often tem- 
porary and unconditutional ; the peace 
or diforder of the times; compared 
together as the fubjec^ requires, will 
bed account for many things of this 
|und. And this comment of hiftory 
pa old inftrpntents and exhibits^ ferves 
|he fame purppfe as crofs examination 
does on the teftimony of living witr 
ncflies } it ilft^ the tri(th, and feparate^ 
-fhe drofs froni the ore* 

2. An infinite npniber of quef- 
tions receive the only light they arc 
capable of from the reflection of hi^ 
^ory ; in a different view, I mean, than 
that already mentioned, of controulr 
ing written evidence. In cafes of pri- 
yate property, as tytbes, cufloms of 
3 places^ 
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places* manorial rights* &c. in thefe 
and many other particulars* it is ne* 
ceiTary to know the original of the 
matter in queftion* what the prefent 
itate of things fucceeded* and what 
has been its progress. Hiftory too in 
this cafe will not only explain fubfe* 
quent laws, but will fupply the (ilence 
of law itfelf. 

3. Hiftory, well attended to* will 
furnish ufeful obfervations* and a kind 
of criticifm on law books themfelves* 
with regard to their dodfcrine. For our 
reafoning in this refped may fometimes 
be extremely fallatious ; and miftakes 
may be of the worft confequence. 
.We take a Report Boek in hand* fupr 
pofe J the cafe we confult is extremely 
clear perhaps* and confiftent with it« 
felf ; but tlie dodtrine ilartles us as re- 
markable. We therefore look into a 
cotcmporary report: here too, fup- 

pofe. 
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pofe^ we find the fame doflrine ground* 
ed on the fame circumflances of the 
cafe : and the credit of each report 
is confirmed by its confiftency with 
the other. But if the credit of the 
doctrine itfelf is in queftion ; we muft 
look into the times; coniider who 
were the Judges^ inquire into their 
charader^ in particular^ from hiftory^ 
where hiftory has been at all particular 
on the fubjeft : and fee whether it was 
a time^ when the '' little finger of the 
*^ law was heavier than the loins of 
'• the prerogative i'* or whether the 
fervility of the times was fuch, that 
the cafe was inverted in favour of the 
prerogative. 

The times^ I fay^ will explain law 
as well as h&s. It is in this view 
only» and with the comment of hif«* 
tory, that we underftand the dodrine 
(for inftance) laid down by a Chief 
5 Jufticc 
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Juftice in fqpport of a difpeniing pow^ 
er, '^ that the laws of England are 
^* the King's Uws-^that it is his prcr 
^ rogativc to difpenfe with them on 
*' all urgent occafions, of which he is 
f^ the fole judge-^— and that this right is 
'• not to be taken from him." The 
Chief Juftice, however, argued logij^ 
pally, tho' not legally : allow him bis 
principle, (and in fupport of that prin- 
piple^ a power of putting any fenfe be 
pleafes on his aifertion) that the ^^ laws 
f* are the king's laws," and his con- 
clufion will follow, and to much greater 
extent than perhaps he intended. His 
principle would foon abolifh a Parlia- 
ment : for to what purpofe, in any caie 
whatever, is the concurrence of hoth 
Houfes necefTary to make laws, which 
it is the King's infeparable prerogative 
to break through ? 



Or 
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Or can there be a more deteftable 
proftitutioQ of that awful chara(9;er> 
than to be of opinion (as there were it 
ieetns foxhe of opinion in lo Rich. IL) 
that it is treafon in a Parliament to 
proceed on any bufinefs in an order 
contrary to what the King may ap- 
point ? No wonder the fame men, at 
the fame time^ maintained it was trea- 
fon in a Parliament to impeach a 
Judge for his offences : no wonder too, 
that the Parliament afterwards refuted 
this opinion by impeaching thofe very 
Judges, and facrificing them for their 
corruption* 

One is rather more ihocked at theft 
dodtrines^ when they apparently zSe^ 
life, than when they only aim at the 
invafiofi of property. What can we 
iay, to find it held in conflru^ion of 
an aft, '* requiring two witnefTes for 
^* treafon/' that one witnefs of his 

own 
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own knowledge^ and another by hear^ 
fay from hin)» tho' at the third or 
fourth hand made two witneiTes or 
accufers within the ad. And yet this, 
every man (fays a very honeft and 
^ learned Judge) ** who will do fo much 
penance as to read over the ftate 
trials during the reigns of Queen 
Elizabeth^ and King James, will 
^* find to have been the dodrines and 
*' pradife of the times." 

The truth is, the making Judges the 
mere tools of the crown i and fetting 
one Judge to tamper with all the reft, 
to know his opinion before-hand, and 
fonietimes to dired it, has been in dif- 
tant times too much pradifed to make 
any unconftitutional opinion at all, 
unexpeded from t|;)ofe few men who 
were not fecurcd by good principles of 
their own. For while there were any 
Judges who wanted liberal education or 

principles^ 
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principles, and Judges were entirely 
dependent on the crown, and the 
crown itfelf was on the heads of de« 
ipotic or mifguided princes, bad men, 
when placed on the Bench, mud have 
been more liable to temptation; and 
the Conflitution, ever in fome degree 
at their mercy, more liable to a 
wreck, than when their feat, to the 
immortal honour of our prefent Sove- 
reign, became fixed for life ; and the 
crown, as it now is and has long been, 
above thofe mean and dangerous prac« 
tices of corrupting the fountains of 
law, merely to give the mod odious 
colours to temporary oppofition. 

I know not how I have fallen into 
a digrefiion of hiftory, when I in- 
tended only to /hew the connedlion 
law has with hiftory : I will only fur- 
ther obferve, that you may find too in 
the courfe of hiftory, that the times 
vriU account for the particularity of 

laws 
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laws themfelves, as Well as opinidns 
on laws. It is equally true of all 
times^ perhaps^ what Chief Juilicd 
Vaughan faid of the aera of acknow-^ 
ledging the King's fuprcmacy— i^** that 
•* laws were then made, which in 
•* the circumftances of another timei 
" would not have been made/' It is 
in a manner the genius of poiitive 
laws, to be called forth by particular 
events ; and it is from hence they prin* 
cipally differ from the laws of nature^ 
which are univerfal and immutable* 

POLICRITES. 

You have more reafon to expeift my 
thanks for your digreifion, than I have 
your apology 4 But I would not have 
you imagine what you call prolixity 
in this refped, will excufe an omiffioft 
in another. You have, according to 
your own divifion, handled only one 
part of the quefUon : I expe^ now to 

hear 
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hear \yhat is the return made by livt 
fo hiftory. 

EUNOMU^. 

Very ample returns indeed, if from 
hence hiftory borrows its beft mate- 
rials, as you rightly obferVed by call^ 
ing records, the pillars of hiftory* 

f 

And who can doiibt but from this 
quarter, in the mofi extended view, 
the greatert cvfenfs afe to be looked 
for ? Such as are moft remarkable iii 
their nature, and are the genuine, tho* 
fecret caules of things that make mora 
noife indeed in the world, and take up 
more room in hiftory, Vidories and 
triumphs, it is true^ make a deeper im-^ 
prefHon on common mlhd^ ; but theit 
laurels fade almoft as. foon as ga^*- 
thefed. Treaties and alliances (which, 
however, as contrails, are objects of 
law) are corinedtcd with wars ; but 
neither treaties, nor wars arifing from 
Vol. I. L them 



6a e; u N o M u s. 

them or prpducing them> 4^fGrve to be 
remembered^ unlefs entered on in de- 
fence of our rights. Mere ambition 
tramples on fecurity as well as jumce- 
Turns of policy are to be referred to 
the famq flandard. And it is amazing 
from vhat feemingly inconfiderable 
caufes (in queftions of civil right) fomc 
of the moft extenfive fchemes of policy 
have eithjer been produced or pro- 
moted ; that have been at length like 
rivers falling into the ocean^ tho* their 
fpurce was at a great diilance, and fo 
minute as to be fcarce difcernible. I 
need not remind you of the cafe of 
fhip-money ^ or the foundation that 
was laid for the difpenfing power in 
the trial of a private recufant; and 
the vifible effexft that had in the. revi- 
val of popery ; till in the end it pro- 
duced the Revolution* All thefe cafes 

if 

fhew, how much, as I before hiated, 

it 
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It lays in their power to preferve the 
Conftitution> whom the Conftitution 
has made the^ guardians of its laws. 

Bat I have be«rf too k>ng in thcfe 
obfervations, confidering I have a^s^ 
juft a claim on yoipr attention in other 
refpeds* Ouc Profeflion, the' princi- 
pally that of the confimoA law, (aiad I 
hope you will always confidcr it as 
fuch) is not however ^verf« to the 
iludy of other laws, to whkh, unlder 
thfe denomination' of the dommon 
law, that is, (in my prefect meaning) 
the laws of England, it here ftandg- 
oppofed. 

§. 17. The law of Nature not only 
fliould be ftudied as the ground of 
the great arid fundamental laws in all 
ibcieties, but, bccaufe^ the " ftate of 
*• Nature'* itfelf does ftill fabfift in 
mafiy refpetfts, notwithftanding tha^ 
wtervention of focicty. 

L 2 I. It 
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1. It is plain different dates with 
refpeft to each other, are ftill in the 
fame condition that different men were 
in before any focifity was formed; 
^at is, naturally equal and indepen-* 
dent. That natural freedom fubiifls 
in all cafes, where it is not abridged 
by a mutual and voluntary treaty^ 
Nay, even a violation of treaties, as 
well as an invafion of natural rights, 
muft be avenged by natural means. 
No other flate has a right to determine 
their differences upon an appeal ; and 
if any ftate interpofes without mutual 
confent, it juftly rifques the enmity of, 
the one, by adopting the caufe of the 
other. 

2. But even in any particular fo- 
ciety (governed, if ypu will, by as 
excellent laws as our own) the ftate of 
nature muft in fome refpedt fubiifl be* 
tween the members. It muft fubfift 

« 

in 
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in thofe very few cafes, where the laws 
.of the community cannot be appealed 
to* And hence it is, that all govern- 
<inents have allowed of felf-defence in 
: thofe cafes, where the laws made for 
.their prefcrvation, cannot be appealed 
to till it is too late. 

This right of felf-defence in cafes of 
extreme neceffity, that remains in any 
one man after the exiftence of fociety, 
has, you know, been applied (as it may 
a fortiori be applied) to the right of the 
whole body of oxen in a fociety, to de- 
fend themfelves againfl fuch tyranny of 
its head, as necejfarily and direSily in its 
own nature fubverts the Conjiitution. 

It is on this principle Mr. Locke £b 
nobly vindicated ithe Revolution frona 
the cleareft dictates of natural reafon. 
His treatife is one of the moft folid 
pieces of reafoning, and at the fame 
time the moft artful vindication of the 

L 3 public 
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public meafures at that time. It h 
like thofe mathematical lines which 
come infinitely near a cifrve without 
ever touching it. Yoq fee in every ftcp 
a defence of the Revolution, the' the 
Revolution is not fo much as named. 
It was his bufinefs to reafbn only from 
principles : the particular cafe he 
knew would apply £o clofe to thofe 
principles, that the paflions might 
be taken unawares, while they were 
afleep : whereas, had he conftantly 
kept the event in view, and reafoned 
upwards from the event to its caufe, 
fo many little views of party or in- 
tereft, would, in his time, hava mixed 
themfelves in many readers enquiries, 
that reafon might in the tnd have been 
filenced, and the paflions have gotten 
the better. 

The oppofers of his dodrine, the 
advocates for hereditary, indeieafibfe 

right 
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tight to the Crown, muft clearly cx- 
'clude the notion of a trtift in him that 
•Wears it: a trtift fo high in its nature, 
and ever &> ftrdngly recognifed in the 
oath of every ohe that weal's it. Thefe 
gentlemen muft, I fay, exclude this 
truft, ahd corifider a right to the 
Crown, like any other fpecies of mere 
defcendible property. And then, to 
be fure, they argue well, tho' on the 
fame narrow rules of law, as they 
would about the title *' of a pig-ftyc 
" or a lay-ftall," to ufc the expreflion 
of a great advocate for civil liberty : 
an abfurdity not lefs than what Ad- 
difoR ejthibits in an it^^inary drama, 
tf fome yoting lawyers at a coffee- 
houie, fettling the fucceffion to the 
French monarchy by their own ftatute 
law. 

3^ But there are things like wife, 
,M vt^ell is perfons, that Aill remain ia 

L 4 a flate 



74 B U N O M U 8/ 

a ftate of nature : not being fubjed): tQ 
thofe rules of property that civil ftates 
have eftablifhed as to other things.^ 
Such is the ocean and the &{h in it*-«- 
the water of a river-— birds of an un^ 
tame nature — 'the right of enjoying 
the common light and air : the right 
of enjoying thefe is from nature, tho' 
the protedlion of that right is from 
fociety; and hence, in many cafes, 
remedies are given by our law, for ob- 
ftrudling the one and corrupting; the 
other. 

4. Nay, there are fome regular 
alTemblages ©f men, under the appear- 
ance indeed of fociety, that either with 
refpe<ft to the reft of n^ankind, or with 
regard to the individuals; that compofe 
then), may be dill deemed in a ftate 
of nature ; little more than mere oc- 
cupants of the fpot they inhabit ; and 
fcarce united by any civil . ties, laws, 

OP 
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or contrad. Many writers rank the 
Piratic ftates of Barbary in the firft 
clafs ; as Mr. Locke does all abfolute 
monarchies in the latter. His argu*- 
ment, if I remember right, is, that it 
is the bufinefs of fociety to appoint 
fome common rule, which may be ap- 
pealed to in every man's cafe ; that no 
man may be a judge in his own, as he 
muil be iii a Aate of nature. And 
therefore, in any government, if the 
will of a prince is fo abfolute as to ad- 
mit of no appeal, all his fubjedts are 
flill in a ftate of nature 5 with this dif- 
ference, that the Prince, inftead of 
judging (and perhaps judging cor- 
ruptly) in a cafe really his own, may 
make every cafe his own ; and decide, 
without law or appeal, the cafe of every 
perfon in bis dominions. And with 
this further difference, that a perfon in 
9, it^te of nature, indeed, is expofed to 

the 
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the arbitrary power of all hfe meets 
with ; but in a defpdtic govtrnimeilty 
he is expofcd to the arbitrary power of 
a fingle perfoa^ Who has an afofolute 
command of many thonfand men to 
enforce obedience to his wilL Think 
of this^ and blefs yourfelf j you are 
born neither a Rufs nor a Turk. 

§• x8. The civil and canon laws 
are not to be forgotten^ a$ part of 
our fcheme: and both fhefe> a^ ih 
Aiany cafes they furni(h the grounds 
of proceeding in the temporal coum» 
in many inftances are ftiU ufed ; and 
the juriiHi&ion of ccmrts proceeding 
by their rriles, <>ftcn devolve upon 
the comm(m laW Judges^ are ei^idently 
c6tine<3:fcd with the iludy of our law* 

POLICRITE^. 

I give very little credit ta general 
sflertions ; and ^ be pleafed to take a 

little 
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little trouble to e^rplain yourfelf, as you 
are fure to give me a great deal if you 
do it with fuccefs. 

EUNOMUS. 

You will very eafily underftand the 
neceffity of regarding each in its turn. 

And firii as to the Civil Law. Many 
of our antient writers, it is well known, 
often adopt the terms and reafoning of 
the Civil Law. I grants for this rea- 
foa they ought to be studied with cau- 
tion ; and to do this, you mufl know» 
when and from whence they borrow 
their notions. I agree with a learned 
Judge, ** it was no wonder that Brao 
** ton, (for inftance) who was a Dodior 
** of both laws before he came to our 
** bench, having no tolerable fyftem 
*^ of the Engliih law, then in its in- 
** fant ftate, fhould adopt what he 
<^ found in the Books of the Civil 

"and 
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'* and Canon Law."— But one can- 
not confider with patience^ the at*- 
tempts of Qjwcll in a more enlight- 
ened age, to form a narrow fyftem of 
the law of England in exadl conformity 
to the Roman Inflitute : or that he 
ihould be countenanced^ nay, encou- 
raged in this attempt by the reigning 
Prince. 

It was no uncommon thing we are 
told, for that King, to prefer the Ci- 
vil to the Common Law ; tho' in a 
fpeech in Parliament, he as extrava- 
gantly retraced his preference, by fay- 
ing, " if he was to chufea law for this 
kingdom, he would prefer the Na- 
tional Law, to the very law of God." 
And yet in the very fame fpeech, 
within a few lines, he wifhed for the 
fettling and amendment of that 
very law :" tho' every body knows, 
he afterwards rejefted the beft oppor- 
tunity. 
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tunity, that may ever occur, in a pro- 
pofal of Lord Bacon, in conjunc- 
tion with the greateft lawyers of that 
time. 

The Civil Law, however, in due, 
fubordination, defcrves on many ac- 
counts to be ftudied by the Profcflbrs 
of our own. 

The Law of England often borrows 
the rules of the Civil Law, in the 
conilrudtion of wills and trufls : the 
latter was the offspring of the Civil 
Law, and both are treated by it with 
great precifion and cxadncfs. Our 
Law too has, perhaps, borrowed, at 
leaft agrees with the Civil Law in, 
many other particulars. 

In thefe, which will occur to any 
one turning over a fyftem of the Civil 
Law, and competently read in our 
own, a pleafing analogy will be eafily 
obfervedt The comparifon, however, 

5 may 
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may (as it has. been ibmewhere ex* 
preiled) be more often like a globe: 
and a plane> that touch only in one 
pointy than like two planes which 
have an entke coiincidence. 

The difference of the two fyftems> 
So fimilar objedts^ will not^ perhaps^ 
be lefs pleafing to an EngUfhman^ or 
Icfs inflrudlivey than their agreement 
in fomc particulars. And how widely 
do we differ in laws of proximity s pri^^ 
alleges of womea ; rules of evidence i 
eights of pr«'ogative ;. atteflations of 
willsy and inftitutionsi of heirs under 
thcoi? and happy for us almofl en* 
Urely in criminal proceedings,, as. well 
as in the punifhment of crimes^ and 
trery dkcn tho ideas of criaxes them-- 

i need nOb, after the£e: wdgjhty di-* 

^in Aioas, mention fome^ H^^hHer £hadcs^ 

(jack a& the reracatxaa q£ gifta fivt inr* 

^ gratitude j 
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gratitude; or in the donatio propter 
Ruptias, where the match was broke 
off, with the extraordinary refinement 
of allowing the lady to retain half her 
portion as the price of a kifs. 

§. 19, You will think it lefs furprif- 
ing, that our law fhould have a mixture 
pf the Canon rather than the Civil 
Law ', as tb? Popes, you know, had a 
much longer and in one fcnfe a more ab- 
folute don^inion here than the Empe- 
rors : and tho' while Britain was undci^ 
the Ron^aq government, it would not 
be altogether a ftranger to the Roman 
Law, yet the Saxon invafioa feems in 
a great n^eafure to have fwept it away* 
It was a mere accidental difcovery of 
part of it, th^t gave the whole any 
fpoting in the weft of j^urope : and th^ 
times in which this difcovery was 
m^de, when many ftates were far ad- 
vanced in their Jegal. policy, will cafily 

account 
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account for its inconfiderable pfO« 
grefs. 

Indeed^ whatever reception it ha^ 
met with in England, was the efFecft 
of filcnt conformity, not of legiflative 
interpofition ; neither the Civil nor 
Canon Law, could havd any real 
weight here, without a parlianxentary 
fandlon. Any attempts of this kind 
were unlikely to be made in favour of 
the firft ; they Were made, but fome- 
times they were rcfifted with vigour as 
to the latter. Witnefs the memora- 
ble unanimity of the peers at Merton, 
in refufing to legitimate children born 
before marriage ; as the Canonifls 
would have had them. 

We have, however, many points of 
antiquity, as Well as daily pradice^ 
from the Canon Law. The primitive 
inftitution of our terms, the cuftom 
of not going on with the bu fin efs of 

terms 
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^thc term in the afternoon, the Angular 
.conceit of prohibiting Jurors, meat, 
drink, or candle-light, till they arc 
agreed in their verdift; Sir Henry 
Spelman will tell you, are all either 
the tcxtj or by way of glofs on the 
Canon Law^ 

Many rules concerning the church, 
as to advowfons, patronage; rights of 
prefentation ; . others with regard to 
matrimony^ privilege of clergy; and 
concerning teftaments, are derived.from 
the fame fouree. Inftances enough 
might foon be produced to juftify 
Chief Juftice Vaughan, in faying, 
" that tho* the knowledge of the 
** Canon Law be not an adequate 
•***fubje<ft to. an Englifli lawyer, yet it 
** is a fubjedl in common/' 

I will not flop to infinuate the ufe 

^ of other laws, and of foreign writers, 

in many queftions, that are agitated 

' Vol. L M in 
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in our courts of a very liberal nature $ 
Xuch as the privileges of acbbaiTadors^ 
mercantile queftipns^ nice points about 
the force of our laws in conquered 
countries ; or the validity of our own 
laws, when they interfere with thofe 
of other dates. Thefe might be cu«* 
riouSy but would be too minute pzi^ 
ticulars, to interrupt an account of 
other fyftems, that have in courfe of 
time, been deeply interwoven in our 
own. 

After what has been faid, the law of 
nature and the law of nations, I think, 
may be jafily recommended as neceflary 
to be ftudied: they being in eifeft 
only fo many applications of morality 
to a new fet of obje<9:s. The Civil 
and the Canon Laws you will allow 
me to recommend, tho' on narrqwer 
grounds : they are not* k is tcuic, likiC 
the Law of Nature;, tfcc common ancef- 

. tor 
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tor of all thofe independent maxims of 
juflice> that are the foundations of all 
pofitive Laws ; they are, however, un- 
doubtedly the parents of many par-; 
ticular maxims in our law, and difco-r 
ver a relation by the fimilitude of fea- 
tures. 

§. 2o, The fame iimilitude of fea- 
tures, and the fame relation have beea 
difcovered between many parts of our 
own and the old Feudal Law. An 
Englifh Lawyer^ if he would attain 
the true perfedion of his art^ has^ like 
the painter, his Lombard and Italian 
Schools : our municipal fyftem in ita 
progrefs, has copied the great draughts 
in them both. J have already men- 
tioned inflances enough in the one^ 
and will juft obferve from memory^ 
fome particulars in which it has co- 
pied the other. The Ltws of Defcent 
ftill prevailing; and the whole doc- 

M a trine 
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trine of Tenures, now'in a great mea-if 
fure abolifhcd, are all grafted on this 
flock. Thefe are points, to which I 
can call you fo many learned and urir 
exceptionable witnefles, among our 
legal antiquarians, that I will neither 
labour to prove nor explain them. 

§. 21. I cannot pretend to fay our 
Law has exprefly copied from any 
Other pofitive lyftems, than what I 
have mentioned ; tho* it may, and does 
in fome inftances, refemble the parti- 
cular conftitutions of others. But con-? 
fider in the courfe of hiftory, the va- 
riety of invafions this ifland has fuft 
tained,. moft of them in their turns 
produdlive of Laws ; confider, in a 
happier view, the mixed body of the 
Englifh legiflature; men various in 
their talents, their education, their 
purfuits and connections ; many of 
them improved by an experience and 

know- 
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knowledge of other countries ; confi- 
der all this, and it will be no won- 
der that the law we live under is as 
compound as the atmofphere in which 
we breathe : that the political max- 
ims of other ftates are adopted and 
made to conform to the genius of 
this : and by a kind of legiflative com- 
merce, the defefls of our natural 
growth (if fuch occur) are improved 
by the importation of foreign produc- 
tions. 

Thus, Policrites, have I fufficiently 
infifted on the connexion the ftudy 
of the law has with other fciences; 
whether I have made it out to your 
fatisfaiSion, you are the beft judge, 

Policrites, 

The only doubt I have now remain- 
ing, is, in what manner the praftice 

is 
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is to come near the theory ? Let rao 
hear you a little on this head. 

EUNOMUS. 

§. 22. I know not whether yon 
mean to crown my labours with a 
compliment or a reflexion : either to 
do me the injuflice to fuppofe that I 
was^ from the falfe light of vanity, deli^ 
ceating my own attainments^ or that 
I fhould have the prefumption to lay 
down rules for acquiring what I will 
own to you I never txptOt to attain. 
In both refpefls^ my friend^ ybu have 
laiftaken the drift of n&y aifgument. 
It is eafy to conceive and p/opofe muck 
more than it is poffible to eSk& : zxii 
in that lights the conquefl of all thofe 
fciences, confiftent witlv your own, 
may, perhaps, be deemed. I was 
dcjfircd only to explain this connec- 
tion ; I did it to vindicate the law kom 

an 
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an illiberal notion^ under which too 
many have reprefcntcd it ; and to flievir 
that it is a fciencc ndt only conned:ed 
with others, but in fbme meafure in*- 
cluding them all. 

If Tully, who was himfclf the mo^ 
del of eloquence to his own and all 
iucceeding times, could form an idea 
of a higher perfedlion than he could 
teach : I hope I (hall be excufed in 
adding, one may conceive more ex- 
cellencies than any one lawyer ever 
pofTefled : tho' perhaps it ought to be 
the utmoft of one's wifli to be able to 
imitate the examples before us ; tnore 
may not be granted to man. But the 
model of perfedlion here, like the Hc^ 
len of Zeuxis, is to be formed in the 
ihind by an imaginary a^emblage of 
the greatell peculiarities of ^lifferent 
perfbns ; and fo may conftitute ahappy 
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union, which can no more become vi« 
fible than Plato's virtue. 

To encourage you, Folicrites, I need 
x>nly add, Induftry muft be your fccret : 
it is at lead as neceflary in this Profef- 
fion as in any other. You muft contrive 
to live longer than others in Icfs time; 
and muft date life by the application 
of time, rather than the number of 
.years that barely mark its duration: 
which may be done by lefs vigilance 

» 

than the ^^ fex horas fomno* of your 
matter Coke. It has been a prevail- 
ing notion in all ages, that a lawyer 
-muft rife early. The Gnavus mane 
Jorum — and Ad ^alli cantum — of our 
.friend Horace, will be good ftanding 
-leflbns : and I don't know why Homer 
may not fpeak to a " Counfellor at 
" Law,'* (as well as a ftatefman) whca 
he fays 

X Pon* 
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§.23; But after all, the Law, in- 
dependent of other auxHiary arts, is 
itfelf of fuch vaft extent^ that it id 
difficult to kiioNv how one pcrfon may 
be matter of the feveral branches of it* 
It was this - view that raifed in md 
thofe hafty refledions that you checked 
in the firft origin j and by z very fait* 
indudtion have proved to be incon- 
fiftent with that zeal I endeavoured 
to fhew for my Profeflioni I could 
now wifli you would eafe me of a 
burthen I ftill have on my ipirits, by 
pointing out in fome degree^ the con-^ 
jiedtion that the feveral branches of^ 
the Law have one with anothen 

But I fee you have fome company 
at the other end of the garden, who 
are coming this way. All that I can 
cxpedt now is your promife to enter-* 

V0L4 L N taiil 
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tain me upon this fubjed: another 
time. 

E U NOM U8» 

• ■ • • 

You may depend iipon it, I (hall 
readily do all that lays in my power ; 
and you (hall be welcome to my belt 
endeavours the Qext time you coipe. 



End of Vp l. I. 
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